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BEFORE THE SHORELINES HEARINGS BOARD
STATE OF WASHINGTON

TAYLOR RESOURCES, INC. a Washington )
corporation, also known as TAYLOR )
SHELLFISH FARMS, )  NO. S08-010
Appellant. )
)  PETITION FOR REVIEW
V. )
)
PIERCE COUNTY, a political subdivision of the)
State of Washington, )
)
Respondent. )
)
APPELLANT: Taylor Resources, Inc., also known as

Taylor Shellfish Farms (“Taylor™)
Attn: Ms. Diane Cooper

130 SE Lynch Rd.

Shelton, WA 98584
dianec@taylorshellfish.com
Phone: (360) 426-6178 x. 40

Fax: (360)427-0327

APPELLANT’S REPRESENTATIVE: Samuel W. Plauché, WSBA #25476

Amanda Carr, WSBA # 38025
GordonDerr LLP

2025 First Avenue, Suite 500
Seattle, Washington 98121

Phone: (206) 382-9540
Fax: (206) 626-0675
PARTIES: Pierce County

County-City Building
930 Tacoma Avenue South
Tacoma, WA 98402

Washington State Department of Ecology
300 Desmond Drive

P. O. Box 47600

Olympia, WA 98504-7600
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Washington State Attorney General
2425 Bristol Court SW, 2™ Floor
P. O.Box 40117

Olympia, WA 98504-0117

Washington State Attorney General
1125 Washington Street SE

P. O. Box 40100

Olympia, WA 98504-0100

INTERVENORS IN THE COUNTY'S PROCEEDINGS BELOW:
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North Bay Partners

M. Leslie Foss, Managing Partner
211 S. 6" Street

Mount Vernon, WA 98274-3906

North Bay Partners’ Representative:
Jerry R. Kimball, WSBA #8641
1200 5th Avenue, Suite 2020
Seattle, WA 98101-3132

Case Inlet Shoreline Association
Craig Olson, Registered Agent
5314 187" Avenue KPN
Vaughn, WA 98394

Case Inlet Shoreline Association’s
Representative:

David A. Bricklin, WSBA #7583
Bricklin Newman Dold, LLP

1001 Fourth Avenue, Suite 3303
Seattle, WA 98154

Henderson Bay Shoreline Association
Laura Hendricks, Registered Agent
6723 Sunset View Drive

Gig Harbor, WA 98335

Henderson Bay Shoreline Association’s
Representative:

David A. Bricklin, WSBA #7583
Bricklin Newman Dold, LLP

1001 Fourth Avenue, Suite 3303
Seattle, WA 98154
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Protect Our Shoreline

Patrick Townsend, Registered Agent
7700 Earling St. NE

Olympia, WA 98506

Protect Our Shoreline’s Representative:
David A. Bricklin, WSBA #7583
Bricklin Newman Dold, LLP

1001 Fourth Avenue, Suite 3303
Seattle, WA 98154

Coalition to Preserve Puget Sound’

Coalition to Preserve Puget Sound's

Representative:

David A. Bricklin, WSBA #7583
Bricklin Newman Dold, LLP
1001 Fourth Avenue, Suite 3303
Seattle, WA 98154

Case Inlet Beach Association?

Case Inlet Beach Association’s

Representative:

David A. Bricklin, WSBA #7583
Bricklin Newman Dold, LLP
1001 Fourth Avenue, Suite 3303
Seattle, WA 98154

1. DECISION APPEALED:

i Taylor appeals the Report and Decision of the Pierce County Hearing

Examiner (“Examiner”) in Administrative Appeal: Case No. AA16-07, Application No.

' Coalition to Preserve Puget Sound appeared only through its attorney. An internet search of the records of
the Secretary of State does not provide any information regarding Coalition to Preserve Puget Sound. No
address was provided at the hearing (or in the Decision) for these Intervenors, nor was there a name or
address provided for any representative. Inquiries directed to counsel for Coalition to Preserve Puget Sound
bave gone unanswered,

* Case Inlet Beach Association appeared only through its attorney. An internet search of the records of the
Secretary of State does not provide any information regarding Case Inlet Beach Association. No address
was provided at the hearing (or in the Decision) for these Intervenors, nor was there a name or address
provided for any representative. Inquiries directed to counsel for Case Inlet Beach Association have gone
unanswered.
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612676 (“Examiner’s Decision™). The County mailed the Examiner’s Decision on March
26,2008. A true and correct copy of the Examiner’s Decision is attached hereto as
Exhibit A. A true and correct copy of Taylor’s appeal initiating the Examiner’s review is |
attached hereto as Exhibit B.

1.2 The Examiner’s decision pertains to Taylor’s geoduck farm known as the
“Foss Farm.” The Foss Farm is located on 12 acres of private tidelands on the east shore
of Case Inlet/North Bay, north of Whitman Cove, and approximately %2 mile northwest of
Joemma State Park. Prior to initiating operations at the Foss Farm, Taylor applied for a
Shoreline Substantial Development Permit to construct and operate the Foss Farm. A true
and correct copy of the permit application is attached hereto as Exhibit C. On December
28, 2000, Pierce County issued shoreline substantial development permit SD 22-00
authorizing Taylor to construct and operate the Foss Farm. A true and correct copy of SD
22-00 is attached hereto as exhibit D.

1.3 Inhis Decision, the Examiner concludes that Taylor’s geoduck operation is
development that is subject to the Shoreline Management Act, ch. 90.58 RCW (“SMA”)
and that SD 22-00 has expired such that a new permit is required. The Examiner’s
Decision effectively revokes SD 22-00.

1.4 Asa precautionary measure pending Taylor’s appeal of the Examiner’s
decision, Taylor filed an application for a new Shoreline Substantial Development Permit
and Shoreline Conditional Use Permit to continue operations at the Foss Farm. The
County received the application on February 19, 2008. The County has initiated its
review of the application, but has not yet scheduled a public hearing or issued a threshold
determination under the State Environmental Policy Act.

1.5 In his Decision, the Examiner reaches several conclusions regarding the

standards the County should apply upon Taylor’s application for a new permit and implies
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that the County may be prohibited from issuing a new shoreline permit under existing and

draft regulations.

2, GROUNDS FOR APPEAL.:

Taylor Challenges the Examiner’s Decision on the following grounds:

2.1 The Examiner’s conclusion that the SD 22-00 expired is erroneous and
inconsistent with applicable laws and regulations including the Shoreline Management
Act (“SMA™), state implementing regulations, the Pierce County Shoreline Master
Program (“SMP”), case law, and the plain language of the permit, itself.

2.2 A preponderance of the evidence presented to the Board will show that SD
22-00 did not expire, contrary to the Examiner’s Decision.

2.3 The County is equitably stopped from finding that SD 22-00 has expired,

2.4 The Examiner’s decision that the geoduck aquaculture activities at the Foss
Farm constitute development under the SMA is erroneous and inconsistent with applicable
laws and regulatioﬁs including the SMA, state implementing regulations, the SMP, case
law and an Opinion of the Attorney General, AGO 2007 No. 1.

2.5 A preponderance of the evidence presented to the Board will show that the
geoduck aquaculture activities at the Foss Farm do not constitute development that is
subject to the SMA.

2.6  The Examiner’s legal conclusions regarding the standards the County
should apply upon Taylor’s application for a new permit and whether the County may
issue a new permit to Taylor under existing and draft regulations exceed the scope of the
Examiner’s jurisdiction and the limited issues that were presented for his review, and are

inconsistent with applicable law and regulations.
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3. STATEMENT UPON WHICH APPELLANT RELIES TO SUPPORT
GROUNDS FOR APPEAL:

3.1 The Examiner erroneously concludes that all shoreline substantial

development permits expire after five years, indicating that “the law clearly sets out that
permits are valid for five years and five years only.” The Examiner’s conclusion is
inconsistent with the plain language of the SMA (including RCW 90.58.143), the State’s
implementing regulations (including WAC 173-27-090), the County’s Shoreline
Regulations (including Pierce County Code (“PCC”) 20.76.030(G)(3)), and case law
interpreting the SMA, including decisions of the Shoreline Hearings Board. Contrary to
the Examiner’s conclusion, the cited provisions of the statute, regulations, and the PCC
regarding expiration of authorization apply only to authorization for construction
activities. They do not apply to all activities authorized under SDPs issued pursuant to the
SMA. Accordingly, the Examiner’s Decision, including Findings 29, 30, and 31 and
Conclusions 2 and 3, is inconsistent with the law and fact.

3.2 The Examiner’s conclusion that SD 22-00 expired is erroneous because it
is inconsistent with the law. The conclusion is inconsistent with the plain language of the
permit and with the provisions of the SMA (including RCW 90.58.143), the State’s
implementing regulations (including WAC 173-27-090), and the PCC (including PCC
20.76.030(G)(3)) upon which the relevant permit conditions are based. The Examiner’s
conclusion that the permit expired is based, in part, on comparisons to other permits for
ongoing development and construction activities that are not comparable to geoduck
farming operations. Nor is there evidence that the County, in adopting the permit
conditions, intended to subject the authorized activities to expiration and re-application.

Accordingly, a preponderance of the evidence will demonstrate that SD 22-00 did not
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expire. The Examiner’s Decision to the contrary, including the description of testimony,
Findings 13, 29, 30 and 31 and Conclusions 2 and 3, is inconsistent with the law and fact.
3.3  The doctrine of equitable estoppel precludes the County from finding that

SD 22-00 expired.

3.3.1 Prior to the Administrative Determination and the Examiner’s
Decision upholding the Administrative Determination, the County repeatedly represented
to Taylor and to the public that the farming and harvesting activities at the Foss Farm
were not subject to the expiration provisions of SD 22-00, or of the comparable provisions
in the SMA (including RCW 90.58.143), state implementing regulations (including WAC
173-27-090), and the County’s Shoreline regulations (including PCC 20.76.030(G)(3)).
The County’s more recent Administrative Determination and the Examiner’s Decision are
inconsistent with these prior representations even though they are based on the same
information that was before the County at the time staff made its earlier representations.

3.3.2 Taylor has continued its operations at the Foss Farm in reliance on
the County’s prior interpretations and its reliance on those prior interpretations was
reasonable. As a result of its reliance on the County’s representations, the Foss Farm is
currently planted with geoduck that must be harvested or will be lost. The Examiner’s
Decision precludes that harvest and the resulting financial loss will be significant.
Allowing the Examiner’s Decision to stand will therefore result in “manifest injustice™ to
Taylor. Reversal of the Examiner’s Decision will not impair the County’s exercise of
governmental functions.

3.3.3 The Examiner’s complete failure to address Taylor’s claims of
equitable estoppel in the Decision is an erroneous interpretation of law, and a clearly
erroneous application of the law to the facts. The Examiner’s description of witness

testimony and the conclusion in Finding 8 that the County staff made their prior
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representations and statements “outside of their official capacity” is erroneous and is not
supported by evidence. To the contrary, a preponderance of the evidence to be presented
to the Board will demonstrate that staff made their representations in their official capacity
and that Taylor’s reliance on those statements is reasonable.

3.4  The Examiner’s conclusion that Taylor’s geoduck farming operations
constitute development that is subject to the SMA is inconsistent with the law. Pursuant
to case law and to a recent Opinion of the Attorney General, AGO 2007 No. 1, the
question of whether a geoduck farm constitutes “development” is a fact-specific inquiry
that requires determining whether a particular farm interferes with the normal public use
of surface waters. The AGO specifically concludes that “nothing in the description of
geoduck aquaculture necessitates such interference [with surface waters].” AGO 2007
No. 1 at 8. Nevertheless, the Examiner concludes, to the contrary, that methods of
geoduck aquaculture including the planting, cultivating, and harvesting activities
constitute development and require a shoreline substantial development permit. The
Examiner’s Decision should have been based solely on the factual inquiry of whether the
Foss Farm, specifically, interferes with normal public use of the surface waters, rather
than based on generalized conclusions about geoduck aquaculture. The Examiner’s
Decision, including Findings 10, 14, 15, 16, 17, 18, 22, 23, 24, 26, 31, and 33, and
Conclusions 2 and 3, is in error and inconsistent with the law because he failed to rely on
a fact-specific inquiry to reach his decision. In addition, in reaching these conclusions, the
Examiner failed to consider or give sufficient deference to AGO 2007 No. 1.

3.5  The Examiner erred when he concluded that geoduck operations generally
and the Foss Farm, specifically, constitute any of the activities specifically listed in the
definition of development in RCW 90.58.030(3)(d), WAC 173-27-030(6), and PCC

20.04.130, including construction of structures, dredging, or removal of sand. The
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Examiner’s conclusion is inconsistent with a plain reading of the SMA and implementing
regulations. The Examiner’s Decision is also inconsistent with AGO 2007 No. 1, which
concludes that geoduck farming activities do not constitute any of the activities
specifically listed in the definition of development. The Examiner failed to consider or
give sufficient deference to AGO 2007 No. 1. Finally, the Examiner’s Decision is also
inconsistent with the County’s own interpretation as indicated in the Administrative
Determination and in witness testimony, in which the County indicates that the geoduck
farming activities do not constitute structures or dredging, specifically. Accordingly, the
Examiner’s Decision, including Findings 22, 23, 24, 26, 28, 31 and 33, and Conclusions 2
and 3 are in error and inconsistent with the law.

3.6 A preponderance of the evidence to be presented to the Board will
demonstrate that geoduck operations, generally, and the Foss Farm, specifically, do not
constitute any of the activities specifically listed in the definition of development
(including construction of structures, dredging, or removal of sand). The Examiner’s
Decision to the contrary is not supported by a preponderance of the evidence.
Accordingly, the portions of the Examiner’s Decision finding that geoduck operations at
the Foss Farm constitute any of the activities specifically listed in the definition of
development, including Findings 18, 20, 21, 22, 23, 24, 25, 26,27, 28, 31, and 33, and
Conclusions 2 and 3, are in error and are not supported by a preponderance of the
evidence.

3.7  The Examiner’s conclusion that geoduck operations at the Foss Farm,
including use of tubes and nets, and harvesting activities, interfere with normal public use
of the surface waters is in error and is inconsistent with applicable laws. The Examiner
ignored the significance of the private ownership of the tide lands and adjacent uplands

and the impact such private ownership has on both the characterization of the “normal
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public use” and the assessment of whether an activity constitutes interference with normal
public use. A preponderance of the evidence to be presented to the Board will
demonstrate that the activities at the Foss Farm do not interfere with normal public use of
the surface waters such that the Examiner’s Decision to the contrary is in error. The
Examiner failed to give sufficient weight to credible testimony and evidence. The
Examiner ignored the testimony and evidence of the various methods and practices Taylor
employs to ensure that there is no interference with normal public use. Instead, the
Examiner relied on testimony of alleged interference that was purely speculative and
insufficient to support the Examiner’s conclusion of interference. The Examiner’s
Decision, including the description of testimony, Findings 8, 20, 21, 22, 23, 24, 25, 26, 27,
28, 31, and 33, and Conclusions 2 and 3, that the activities at the Foss Farm interfere with
normal public use of the surface waters is therefore inconsistent with the law and is not
supported by evidence.

3.8  The Examiner’s Decision is in error because he relied on irrelevant
information, legal analysis, and conclusions in reaching the conclusion that the permit has
expired and that the operations at the Foss Farm constitute development. The Examiner
considered aesthetic issues and concerns of the neighbors in reaching his conclusions.
Similarly, the Examiner considered evidence and argument related to the alleged
environmental impact of the geoduck farming activities. These aesthetic and
environmental concerns are not relevant to the inquiry of whether the permit has expired
or whether the activity constitutes development subject to the SMA. Accordingly, the
Examiner’s findings and conclusions are inconsistent with the law.

Additionally, and significantly, even if the aesthetic and environmental impacts of
the operation were appropriately within the scope of the Examiner’s review, a

preponderance of the evidence to be presented to the Board shows that the Examiner’s
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conclusions regarding aesthetic and environmental impacts are in error. The Examiner
ignored credible testimony and evidence. For example,’ the Examiner: (i)
mischaracterized the testimony and conclusions of the various experts regarding the extent
of scientific information available to assess environmental impacts of the operation; (ii)
ignored specific studies conducted at the Foss Farm that measured the alleged impacts of
the activities; (iii) relied on lay testimony of speculative harm over testimony from experts
regarding environmental impacts; and, (iv) with respect to alleged impacts of harvest,
relied on testimony of Intervenors’ lay and expert witnesses, despite the fact that it was
shown that those witnesses’ testimony pertained to a nearby ghost shrimp bed and not an
area that had been harvested. Accordingly, the Examiner’s Decision, including Findings
7,9, 14,15, 17, 18, 22, 23, 24, 25, 26, 27, 30, 31, and Conclusions 1, 2, and 3 are in error
and are inconsistent with law. A preponderance of the evidence to be presented will
demonstrate that the environmental and aesthetic concerns are unfounded.

3.9 The Examiner’s Decision that a permit is required is in error and inconsistent
with applicable laws and regulations because it is based on inapplicable provisions of the
PCC. For example, the Examiner based his decision on the County Code provisions
regarding use regulations under the SMA. The County’s authority to regulate uses under
the SMA is irrelevant to the question of whether the activity under review constitutes
development such that it requires a shoreline substantial development permit.
Additionally, in Finding 32, the Examiner relied on interim shoreline regulations that have
not yet been approved by the Department of Ecology and therefore have no legal effect.
None of the parties offered argument or analysis with respect to these inapplicable

provisions of the PCC or draft regulations such that there is no record supporting the

¥ Taylor cites to these specific examples, and other examples included in this Petition, for illustrative
purposes. The use of this and other specific examples in this Petition does not limit Taylor’s ability to raise
other similar objections during the hearing or in the briefing.
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Examiner’s Decision. Therefore, the Examiner’s reliance on unrelated provisions of the
PCC and regulations that have not been adopted, including Findings 1, 14, 15, 16, 17, 18,
32, and 33 and Conclusions 1, 2 and 3 are in error and inconsistent with applicable laws
and regulations. The Examiner was without jurisdiction to rule on these issues.

3.10 The Examiner reaches legal conclusions regarding whether the County
should issue a new permit to Taylor. These conclusions exceed the scope of the
Examiner’s jurisdiction and authority and are beyond the limited issues that were
presented for his review. None of the parties to the proceeding offered arguments,
evidence or analysis related to future requests for authorization under the SMA.
Additionally, the Examiner’s findings with respect to the County’s consideration of
subsequent applications are in error. Because no party provided any testimony, evidence
or arguments regarding the subject of future authorization of activities, the Examiner’s
Decision is completely without evidentiary support. The Examiner’s Decision, including
findings 14, 15, 16, 17, 18, 19, 32, and 33 and Conclusions 1, 2 and 3, is in error, is
inconsistent with applicable law, and is outside of his authority and jurisdiction.

4, RELIEF SOUGHT:

Appellant requests the following relief:

1. Anorder and judgment that the Examiner’s Decision is contrary tc law and
not supported by evidence.

2 An order and judgment modifying the Examiner’s Order to find that the
authorization to operate a geoduck farm in SD 22-00 does not expire;

3. If the Board determines that SD 22-00 has expired, an order and judgment
modifying the Examiner’s Order to find that the activities authorized under SD 22-00 do

not constitute “development™ such that no new permit is necessary; and
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4, An Order striking the Examiner’s conclusions related to future permit
applications;

5 Any other relief as the Shoreline Hearings Board may find just and
equitable.

Respectfully submitted this 16" day of April, 2008.

GORDONDERR LLP

Samuel WY LF‘k:luch g‘B’A #254176
Amanda Carr, WSBA # 38025
Attorneys for Appellant, Taylor
Shellfish Farms
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CASE NO.:

APPELLANT:

APPELLANT'S
ATTORNEY:

INTERVENERS:

INTERVENER'S

ATTORNEY:

COUNTY’S
ATTORNEY:

INTERVENER:

INTERVENERS'

ATTORNEY:

OFFICE OF THE HEARING EXAMINER

PIERCE COUNTY

REPORT AND DECISION

ADMINISTRATIVE APPEAL: CASE NO. AA16-07
APPLICATION NO. 612676

Taylor Resources, Inc.
Attn: Diane Cooper
SE 130 Lynch Road
Shelton, WA 98584

Gordon Derr LLP

Samuel W. Plauche

2025 1 Avenue, Ste. 500
Seattle, WA 98121

Coalition to Preserve Puget Sound Habitat
Case Inlet Shoreline Association
Henderson Bay Shoreline Association
Case Inlet Beach Association

Protect Our Shoreline

Bricklin Newman Dold LLP
Attn: David Bricklin

1001 — 4" Avenue, Ste. 3303
Seattle, WA 98154

Jill Guernsey

Deputy Prosecuting Attorney
955 Tacoma Avenue South #301
Tacoma, WA 98402

North Bay Partners
Jerry Kimball

1200 5™ Avenue, Ste. 2020
Seattle, WA 88154



SUMMARY OF REQUEST:

The appellant is appealing Pierce County's August 8, 2007, determination that shoreline
substantial development permit, Case No. SD22-00 has expired and that a new permit is
necessary. SD22-00 was approved on December 28, 2000, by the Pierce County Hearing
Examiner to allow for the commercial planting, cultivation and harvesting of geoduck clams
on private tidelands. The County has determined that the permit has expired and therefore
does not allow continued activities relating to geoduck planting, cultivations and harvesting.
Appellant disagrees and asserts that the permit may not have even been necessary in the
first place. The site is on the east shore of Case Inlet/North Bay, located approximately
one-half mile northwest of Joemma Beach State Park, in Section 8, 9, and 16 in T20N,
R1W, W.M., in Council District #7.

SUMMARY OF DECISION: See Decision.
DATE OF DECISION: March 25, 2008
COURT REPORTER: Linda M. Grotefendt, CCR

James, Sanderson & Lowers
PUBLIC HEARING:

After reviewing Planning and Land Services Report and examining available
information on file with the application, the Examiner conducted a public hearing on
the request as follows:

Parties wishing fo testify were sworn in by the Examiner.

The following exhibits were submitted and made a part of the record as follows:

1 Planning and Land Services Staff Report and attachments

2 Resume of Wayne Daley

3 Photographs taken by Wayne Daley

4 "Sustainable Shellfish Recommendations for Responsible Aquaculture”

5 “Effect of Shellfish Aquaculture on Fish Habitat"

6 “A Framework for developing ‘ecological carrying capacity’ mathematical models
for bivalve mollusk aquaculture”

7 “A Review of the Ecological Implications of Mariculture and Intertidal Harvesting in
Ireland”

8 “The Potential Impacts of the Commercial Geoduck (Panope generosa) Hydraulic
Harvest Method on Organisms in the Sediment and at the Water Sediment
Interface in Puget Sound”

9 Environmental Conservation pages 1-7

-




10 Letter from Tadas Kisielius to Examiner dated October 5, 2007

11 Pacific Coast Shellfish Growers Association “Geoduck Farming Is Good for
Washington State”

y - DNR “Geoduck Clam Research and Management, Pacific Shellfish Institute
Component Deliverable 3"

13 “Dirty Jobs” segment on Geoducks (not produced due to copyright protection)

14 Protect Our Shoreline Powerpoint

15 Letter from Department of Ecology to Roger Giebelhaus dated September 1, 2006

16 Seminar Document entitied Washington Sea Grant pages 1-111

17 Letter from Bill Dewey to Pierce County Council dated May 21, 2007

18 Analysis of geoduck farm obstruction and visibility during summer daylight hours
from Memorial Day to Labor Day (Chart)

19 Shellfish Industry Goals and Research Priorities 2015

20 Spreadsheet of analysis of ACOE NWP 48 Report Forms

21 “Calculation of Fill Comprised of Plastic PVC Tubing in Tidelands for a One-Act
Geoduck Operation”

22 Email from Wayne Polsson dated September 27, 2007

23 Geoduck Aquaculture Technical Meeting of August 31, 2006

24 Washington Geoduck Growers Environmental Code of Practice(ECOP)

25 Geoduck Growers ECOP Updated

26 “Material Removal From Beach” :

27 Washington Department of Fish and Wildlife forage fish data, maps, and texts

28 NWP 48 with Regional Conditions

29 NWP 48 Terms and Conditions 9/07

30 Mark Luckenbach's Abstract

31 Duplicate of Exhibit “4"

32 Letter to Ty Booth from Gordon Derr dated 8/22/07

33 Second Substitute House Bill 2220

34 Sea Grant Brochure Bivalve Aquaculture and the Environment

35 Duplicate of Exhibit “16"

36 “The Cutability of Rock Using High — Pressure Water Jet” (16 pages)

14 Duplicate of Exhibit 11"

38 Effects of Geoduck Aquaculture on the Environment 2007

39 Duplicate of Exhibit “48"

40 Photographs of Foss Site

41 Comprehensive Literature Review of February 6, 2004

42 Concerns and Questions relevant to infaunal and epibenthic impacts of Geoduck
aquaculture by Leitman/Detheier Data Group

43 Partial listing of studies used by Protect Our Shorelines

44 People for Puget Sound Palicy on Geoduck Intertidal Farming 9/20/06

45 Letter from Protect Our Shoreline re: Comments on 2007 Geoduck Literature
Review dated September 23, 2007

46 Letter to County Council from Robin Downey dated October 5, 2007

4




47 Resume of Jeffrey D. Parsons, PhD
48 Map of Foss Farm and Washington Shellfish Site
49 List of parcel numbers and property owners SD22-00
50 Metzger Map of Foss Farm
51 Geoduck Environmental Code of Practice (22 pages)
52 Photographs (A-P) of beach
53 Photographs (A-E)
54 Aerial Photo of Foss Farm location
85 Aerial Photo of Washington Shellfish location
56 JARPA Permit Application
57 County’s Prior Staff Report
58 Hearing Examiner's Decision (environmental file dated December 28, 2000 from
SKC)
59 Shoreline Management Substantial Development Permit SD22-00
60 Declaration of Robert C. Paradise Hearing Date July 3, 2003
61 Declaration of William A. Garrison
62 Verbatim Transcripts of Proceedings Monday, September 15, 2003
63 Verbatim Transcripts of Proceedings November 3, 2003
64 Certification of Administrative Record 32471-7-I|
65 Washington Shellfish Case 132 Wn. App 239 131, P.3d 326 (2006)
66 Letter from Vicki Diamond to L.H. Hendricks '
67 Email from Pat Prendergrass to Trish Byers
68 DFW Shoreline Management Act pages 1-9 AGO 2007 No. 1
69 Substantial Development Permit Decision dated January 19, 2007 Case No.
SD53-05 (SKC)
| 70 Hearing Examiner's Amended Report and Decision dated January 19, 2007
71 Corrected Shoreline Substantial Development Permits
72 Memorandum of David Risvold to Kathleen Larrabee dated March 21, 2007
] Email from Ty Booth to Vicki Diamond dated May 21, 2007
74 Notification of Puyallup Tribe
75 Photographs of SD22-00 dated July 6, 2007
76 Photographs of SD22-00 dated July 13, 2007
77 Email from Vicki Diamond to Jan Regan and Sue Larson dated July 13, 2007
78 Email from Dave Rosenkranz to Diane Ranes, Kathieen, Mitchell Brells and Vicki
Diamond dated August 9, 2007
79 Department of Natural Resources email by Sarah Dzimbal
80 Letter from J. Pharris to K. Townsend re: AGO 2007 No. 1, Bricklin/Newman letter
81 Letter from the Department of the Army, Seattle District Army Corps of Engineers
of Catherine Townsend
82 72 FR 11082-01
83 33 C.F.R. Section 322.2
84 Letter from Bill Dewey to Penny Dalton, Washington Sea Grant dated 9/28/07
85 Letter from Jeff Fisher to Dr. Rachel Waters dated 10/3/07
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86 Letter from Representative Lantz to Attorney General dated 9/28/06

87 Letter from David Bricklin to the Thurston County Board of Commissioners dated
7/10/07

88 Commercial Geoduck Fishery Management Plan and EIS Departments of
Fisheries and Natural Resources, 1985

89 SEPA Determination of Nonsignificance dated 1998

90 Preliminary Assessment and Corrective Action Plan dated 5/6/04

91 ‘Draft Programmatic Biological Evaluation of Potential Impacts of Intertidal
Geoduck Culture Facilities on Endangered Species and Essential Fish Habitat”

92 Letter from R. Doenges to M. Taylor dated 1/3/07

03 Memorandum from R. Knust re: SEPA Lead Agency and MDNS dated 6/29/07

94 Habitat Conservation Plan for WDNR Geoduck Fishery dated July, 2007

95 Report from Golder to Taylor Shellfish (Summary Observations from Engineering
Geological Reconnaissance - August 30, 2007) to Diane Cooper

96 "How Does Shellfish Farming Impact Puget Sound?” dated 9/24/07

97 Entrex Comments on Proposed Nationwide Permit D dated 11/2007

98 “Changes in Species Richness with Stocking Density of Marine Bivalves”

99 “Interactive Effects of Initial Size, Stocking Density, and Type of Predator
Deterrent Netting on Survival and Growth of Cultured Juveniles of the Soft-Shell
Clam”

100 | “The Role of Oyster Reefs as Essential Fish Habitat"

101 “The Importance of Habitat Created by Molluscan Shellfish to Managed Species
Along the Atlantic Coast of the Unitied States”

102 "Effects of Shellfish Farming on the Benthic Environment”

103 | "Environmental Management of Marine Aquaculture in Tasmania, Australia”

104 “Using Bioenergetics of Intertidal Oyster Populations as a Measurement of
Anthropogenic Perturbations to Shellfish Growing Waters”

105 “The Role of Mussel and Mussel Culture in the Dutch Wadden Sea”

106 ‘A Comparative Evaluation of Habitat Value of Shellfish Aquaculture Gear” Vol.
23, No. 3 Pgs. 867-874 (2004)

107 “Benthic Macrofauna — Habitat Associations in Willapa Bay, Washington, USA”

108 “‘Suspension-Feeding Bivalves and the Fate of Primary Production: An Estuarine
Model Applied to Chesapeake Bay”

109 “Influence of Shellfish Farming Activities on Nitrification, Nitrate Reduction of the
Thau lagoon, France"

110 | “Shellfish Water Quality Trends and Threats in Puget Sound”

111 ‘A Multidisciplinary Approach to Evaluating Impacts of Shellfish Aquaculture on
Benthic Communities”

112 | "Physical Disturbance and Marine Benthic Communities: The Effects of
Mechanical Harvesting of Cockles on Non-Target Benthic Infauna”

113 “A Preliminary Study on the Effects of Oyster Culturing Structures on Birds in a
Sheltered Irish Estuary”

114 “‘Hood Canal Salmon Enhancement Group 175 Mooluskan Study, Final Report

10/30/2006"
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115 "Habitat Association of Estuarine Species” Volume 29, No. 6B, Pgs. 1150-1160

116 “Potential Indirect Effects on Shellfish Culture on the Reproductive Success of
Benthic Predators”

117 | “Testing the Potential Effects of Shellfish Farming on Swimming Activity and
Spacial Distribution of Sole in a Mesocosm"” Pgs. 1014-1028 (2006)

118 | “Improving Marine Water Quality by Mussel Farming: A Profitable Solution for
Swedish Society”

119 | “Oyster Reef Restoration in Virginia, USA: Rehabilitating Habitats and Restoring
Ecological Functions”

120 “Oyster Reef Habitat Restoration” Pg. 64-78

121 “Shellfish as the Impetus for Embayment Management”

122 | “Influence of Oyster Culture on Water Column Characteristics in a Coastal
Lagoon”

120 “Faunal Utilization of created Intertidal Eastern Oyster Reefs in the Southeastern
United States”

124 | “Comparative Use of Longline Oyster Beds and Adjacent Tidal Flats by
‘Shorebirds and Waders on Humboldt Bay, California”

125 | “Effects of Filter-Feeding Oysters on Sedimentation Rates and Phytoplankion
Species Composition: Preliminary Results of Mesocosm Experiments”

126 Study by Dr. Newell

127 |'Study by Dr. Newell

128 “Environmental Interactions of Bivalve Shellfish Aquaculture”

129 “Intertidal Culture of Juvenile Geoduck Clams: An Examination of Predator
Protection Technology and Potential Environmental Interactions”

130 “The Impacts of Aquacultured Oysters, on Water Column Nitrogen and
Sedimentation: Results of a Mesocosm Study”

131 “Macroalgae Growth of Bivalve Aquaculture Netting Enhances Nursery Habitat for
Mobile Invertebrates and Juvenile Fishes” Vol. 336 Pgs. 109-122 (2007)

132 “Eelgrass is Great, but Shellfish Aquaculture is Better Marine Aquaculture and the
Environment”

133 “Environmental Impacts of Shellfish Aquaculture: Filter Feeding to Control
Eutrophication”

134 “The Transport and Fate of Suspended Sediment Plumes Associated with
Commercial Geoduck Harvesting"

135 | “The Effect of Manila Clam Cultivation on an Intertidal Benthic Community: The
Early Cultivation Phase”

136 | “Ecological Effects of Intertidal Manila Clam Cultivation” Observations at the End
of the Cultivation Phase”

187 “Intertidal Clam Harvesting: Benthic Community Change and Recovery”

138 “Oysters and Clams Clean up Dirty Water”

139 “Assessing the Relationship Between the Ichthyofauna and Oyster Mariculture in
a Shallow Coastal Embayment, Drakes Estero, Point Reyes National Seashore”

140 “Proposed Effluent Guidelines and New Source Performance Standards for the

Concentrated Aquatic Animal Production Facility Point Source Category”
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141 Final Supplemental EIS dated May 23, 2001

142 | “Ecological Implications of Intertidal Mariculture, Observed Differences in Bivalve
Community Structure Between Farm and Reference Sites”

143 | “Keystone Species of the Estuary”

144 | CV of Dr. Fisher

145 CV of Dr. Davis

146 CV of David Troutt

147 | CV of Dave Findley

148 Resume of Lynn Goodwin

149 Email by Brad Murphy, Department of Ecology

150 Series.of Photographs 1 through 44, Photograph 49

151 Photographs (adjacent to McCormick property)

152 | Photograph of moonsnail

153 Email from Janney Pinneo dated 7/8/07

154 | Large Aerial Photos

155 | "Army Corps Establishes New Shellfish Permit” Newsletter National Shelifish
Association '

156 Photograph showing earthquake damage submitted by Ms. Rydell

157 Photograph showing beach after earthquake submitted by Ms. Rydell

158 | Photograph of beach submitted by Ms. Rydell

159 | Photograph of bank toward neighbor submitted by Ms. Rydell

160 | Photograph of upland area submitted by Ms. Rydell

161 Notice of Appeal of Administrative Decision filed by Gordon Derr dated August 22,
2007, with attachments

162 Letter to Samuel Plauche dated August 29, 2007

163 Letter to Examiner from David Bricklin dated August 30, 2007

164 Stipulation and Proposed Order on Invention dated October 2, 2007

165 Letter to Examiner from Tadas Kisielius dated October 5, 2007

166 Witness List and Exhibit Listed submitted by Taylor Shellfish dated October 5,
2007

167 Letter to Counsel from Examiner dated October 15, 2007

168 Prehearing Order from Examiner dated October 15, 2007

169 Letter to Examiner from Jerry Kimball dated October 16, 2007

170 Intervener's Coalition to Preserve Puget Sound Habitat, ET Al's Opening Brief
dated October 19, 2007

171 intervener's Coalition to Preserve Puget Sound Habitat, ET Al's Witness and
Exhibit List dated October 19, 2007

172 Witness and Exhibit List of Intervener North Bay Partners dated October 19, 2007

173 Pierce County's Witness List dated October 19, 2007

174 Taylor Shellfish — Summary of Expert Testimony dated October 19, 2007

178 Taylor Shellfish — Prehearing Brief dated October 19, 2007

176 | Pierce County's Amended Witness List

177 | Taylor Shellfish — Supplemental Witness and Exhibit List dated October 25, 2007
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178 Email correspondence re: hearing dates and prehearing orders

179 Newspaper Article from Peninsula Gateway of October 31, 2007

180 Letter to Planning from Linda M. Grotefendt, Court Report dated January 16, 2008

181 Letter to Examiner from Samuel W. Plauche dated January 16, 2008

182 Letter to Examiner from Jerry Kimball dated January 17, 2008

183 Letter to Examiner from Jill Guemsey dated January 22, 2008, with attached
proposed Findings of Fact

184 Intervener's Proposed Findings of Fact and Conclusions of Law and Declaration
of Service submitted by David Bricklin dated January 22, 2008

185 | Taylor Shellfish Farm's Post-Hearing Brief submitted by Samuel Plauche and
Tadas Kisielius dated January 22, 2008 and Declaration of Service

186 Letter to Examiner from Jill Guernsey dated February 7, 2008, with attached SHB
07-021 decision

187 Letter to Examiner from Tadas Kisielius dated February 7, 2008, with attached
SHB 07-021 Order on Reconsideration and Modified Findings of Fact,
Conclusions of Law, and Order

188 Letter to Counsel from Examiner dated February 22, 2008

This matter came on for hearing before Terrence F. McCarthy on November 1, 2007. It was
continued to November 2, 2007, and continued thereafter to December 13, 2007, and
December 14, 2007. The record was left open until January 23, 2008, for purposes of parties

submitting closing briefs and proposed findings and conclusions.

After opening comments, appearing was TY BOOTH who briefly summarized the staff
report which, with its attachments, was marked as Exhibit “1" and admitted into
evidence. This appeal is regarding shoreline substantial development permit Case No.
SD22-00 which was applied for on July 10, 2000. A hearing was held on the request on
December 6, 2000, and a decision approving the substantial development permit was
issued on December 28, 2000. This December permit was the first shoreline
substantial development permit issued for a geoduck farm in unincorporated Pierce
County. This request was a new venture for Taylor Shellfish and it was a new venture
for Pierce County Planning and Land Services. He then put on a slide show of
photographs of the surrounding property area and the site. The Foss site is pretty
much undeveloped. Its high bank waterfront acreage has a small cabin on it. This
appeal centers around the five year expiration provisions of the Pierce County Code.
The language concerning expiration of the permit in the December 2000, decision is a
standard condition that is imposed on shoreline permits that are processed by the
County. It is a broiler plate, that is automatically placed on every permit. Frankly, in
looking at the language he originally felt that the permit was good indefinitely.

"The purpese of this hearing is to discuss whether or not the permit expires after six
years and whether or not a permit is even necessary. The applicant contends that they
were informed that they had six years to establish their farm and once they established
it that it would be good to operate indefinitely. The County contends that the operation
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must have a new permit each and every five years; that shoreline substantial
development permits have a life history of five years. His personal opinion is that once
they establish their farm within six years they should be allowed to operate in

perpetuity. There are provisions in the code where someone could seek revocation of
the shoreline substantial development permit if they are not in fact following conditions.
While that is his personal opinion he never did hold that out as being the position of the
County. There have been many meetings within the Planning Department with regard to
the overall issue of timing and his opinion was and is in the minority. The vast majority
felt that there was a six year time period for establishment of the farm, but also that they
could operate for no longer than six years.

He received a complaint about the farm continuing to operate after the expiration date
and eventually a decision was made saying that the permit expires after six years. He
supports the decision that was issued. If he did not, he could find employment
elsewhere. If the applicant wishes to change the code there is a process here that is a
legislative process to change the code. The elected officials need to address that issue.
In the last couple of years we have had an unprecedented amount of correspondence,
calls, emails, and everything regarding the entire geoduck industry. The County has a
long history of requiring renewals for permits after six years. For example the
Washington State Department of Natural Resources has two sites in Puget Sound
where they essentially dump dredged materials. They come in every six years for new
permits. DNR disposal sites are similar in that they both involve ongoing development.
The geoduck farming continues on as does disposing of dredged material. The
applicant has inserted into their appeal the issue of whether or not geoduck farms
constitute development. He then went through his photo presentation demonstrating
that the site is bordered on the north by a string of waterfront houses and on the south
by Joemma State Park . He submitted numerous views of the operations in July, 2007.
Thereafter he went through the language concerning a shoreline development permit
as used in the report. He indicated that there may be a question about the definition of
development and it is clear to him that this is a use. There aren’t any buildings being
built, however, maybe it isn't technically dredging, but it does involve inserting hydraulic
wands 3.5 feet into the beach and liquefying the beach which causes turbidity. The silt
dissipates throughout the beach and it is similar to dredging. It is not dredging though.
They are doing a function similar to drilling in that they are inserting high pressure water
3.5 feet into the beach as stated before and liquefying it. They insert plastic PVC tubes
into the beach at the beginning of the process but it is not drilling. They are not
removing sand although they are displacing sand. When they displace the sand they
also remove geoducks from the beach. They are placing obstructions on the beach.
Photos speak to that. The cost of netting, tubes, labor, barges, fuel, etc. would exceed
$5,700. They are asking that the Hearing Examiner uphold their decision. In giving his
presentation he did acknowledge that he himself felt that there was no necessity for
obtaining an additional permit, but after initially going through analysis as performed by
their staff he determined that he was in error. Exhibit “67" was admitted into evidence.
Basically it reads that authorization to conduct activities is limited to five years plus one
year extension. Jeff Stewart of D.O.E. indicated that they thought that the development

10—



was the planting, growing, and harvesting of clams. In other words, the permit gets a
crop harvested. Exhibit “73" was admitted into evidence. Exhibit “77" and "78" were
admitted into evidence. He stated that he made comparisons with regards to dredging
and drilling; also removal of sand, gravel, and mineral; he also made a comparison to
driving of pilings and placing of obstructions. He discussed that this is a project of
permanent or temporary nature which interferes with the normal use of the shoreline.
Exhibit “67" was admitted into evidence which is the Examiner's December decision.
When the County went through the process of trying to determine its position with
reference to the shoreline substantial development permit language it did consult with
the Department of Ecology who indicated that they agreed with the decision as issued
by the County. He did not analyze whether or not the placement of tubes and net with
rebar was a structure. He corrected his prior testimony by indicating that the County’'s
decision was issued on August 8, 2008. There was no official Department position as to
an expiration date of a permit before August 8, 2008, although many permits were
renewed every five years. There was no appeal from the original decision (December
decision). The complete text of Mr. Booth's testimony is set out in pages 1-63 of the
transcript of proceedings dated November 1, 2007.

Appearing was BRAD MURPHY from the Washington State Department of Ecology,
Southwest Regional Office. He is a wetland and shoreline specialist. He reviews
permits for both wetland and shoreline issues and provides technical assistance to local
governmental agencies. They do not review shoreline substantial development permits.
They review conditional use permits and variance permits. It was the position of DOE
that if the timeframe for the permit (i.e. five years) had expired, they should be coming
back in for a new/updated permit. Exhibit "149" was admitted into evidence. Mr.
Murphy's testimony is set out on pages 64 - 80 of the transcript of proceedings dated
November 1, 2007.

Appearing was VICKI DIAMOND who stated that she is the Supervisor of Pierce County
Current Planning. She is responsible for subdivisions, administrative decisions, or any
case that could go before the Pierce County Hearing Examiner. She is also responsible
for providing technical support and advice at the Pierce County Development Center.
She has been with the Planning Department since 1993. Mr. Booth is one of the
employees she supervises. There has been a substantial amount of discussion about
the expiration dates of shoreline development permits in conjunction with geoducks.
After reviewing documentation, consultation with legal counsel, and numerous staff
discussions, this department issued a formal opinion on August 8, 2007, There was no
official administrative determination prior to that date. Her opinion was that there was
no expiration once the use was initiated and established. Geoduck harvesting and
aquaculture is something we have been learning about. It is new to us. The staff that
handles shorelines was unsure as to whether or not the permit did expire. Mrs,
Diamond'’s testimony is set out on pages 81-89 of the transcript of proceedings dated
November 1, 2007.

Appearing was SAMUEL W. PLAUCHE, attorney at law, who briefly summarized their
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position. There are two legal issues before you. The first of which is whether or not the
substantial development permit that was issued to Taylor expired after five years. The
question is; Did they put a five year expiration on the permit? That requires an
interpretation of the permit language. The staff's previous interpretations are irrelevant.
The second issue before the Hearing Examiner is; Does the appellant need to get a
permit to continue their operations? Are there on-going operations development as
defined under the Shoreline Management Act and under the Pierce County Code.
According to the Attorney General, whether or not farms are regulated as development
and require a permit is a case-by-case analysis. We need to look at the facts of each
case. The County has determined that geoduck farming requires a shoreline substantial
development permit and that those permits expire after five years. The County's
interpretation, | think, is that they have to expire after five years. That interpretation puts
all existing farms at risk. Mr. Plauche’s opening testimony is set forth on pages 89-97 of
the transcript of proceedings.

Appearing was DIANE COOPER, an employee of Taylor Shellfish in their regulatory
compliance area. She is a liaison between the company and regulatory agencies. She
ensures that Taylor Shellfish is complying with all regulatory requirements necessary for
their operation of 9,000 acres of aquaculture. She also represents the company as well
as the industry on a variety of advisory committees. Exhibit “54" was admitted into
evidence. Exhibit 50" was admitted into evidence. When she applied for the permit she
was applying for an on-going activity. She understood that the County understood that
that was her request. It is stated on her JARPA application. She understood from the
permit that she could install the farm and that there would be no reason to appeal that
decision. The timeframe for planting and harvesting geoducks is four to seven years.
The risk of a five year limit is that the rules could change and interpretation such as this
could change. Thus, we could end up with a geoduck in the ground that we could not
harvest. The AGO's opinion was directed to the Department of Ecology. The
Department of Ecology has not adopted the AGO's opinion. She indicated that she has
not received any complaints or telephone calls about the process in several years.
Exhibit “48" was admitted into evidence. She compared their operation to the
Washington Shellfish operation. There is no comparison between their location and the
Washington Shellfish location. They are different in terms of area and potential for
conflict. The Army Corp regulates geoduck farming. They regulate shelifish farming
under either the dredge and fill, discharge and dredge and fill material under the Clean
Waters Act, Section 4.04 or work in navigable waters under Section 10 of the Rivers
and Harbors Act. Under their Act, the Army Corps of Engineers considers their tubes
and nets to be a structure. The Seattle District Army Corps of Engineers has
determined that the normal operation of geoduck farms does not necessary result in
discharge of dredge and fill. Her JARPA application indicated that she is requesting a
permit for the installation and on-going operation of a geoduck farm. Exhibits “68", “69",
“70", and “74" were admitted into evidence. During her testimony she indicated they
distinguished their operation from Washington Shellfish operations. They do not use
floating rope, they use weighted rope that the drivers use to guide them along the
bottom. They have one dive barge and then one barge for the harvest equipment and
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product and a limited number of workers. They do flag the area to keep the other
boaters out of the area pursuant to County ordinance. In terms of installation they
insert the tubes into the soil, they plant the seed, then they cover the tubes with an area
wide net which is staked down with rebar. They are farming 12 acres as they did at
Washington Shellfish. The Army Corps of Engineers has denoted that geoduck
aquaculture is an obstacle or other obstruction and therefore requires a permit. Initially
there was a debris problem at the Foss site, but they have changed their methods. The
net serves the purpose of keeping predators out. They also serve the purpose of
securing the tubes in a location and not let them drift away. Based on her personal
observations, the litter problem has been reduced significantly. At this particular site the
harvest does occur within five years of planting. If they had planted the entire site in
2001 they could have harvested it within a five to six year limit. However, they did not
because they did not have enough seeds. They replant areas as well as plant new
areas. They replant almost immediately The cycle is about four years. The Federal
aquatic farm registration process does not include scrutiny of the Shoreline
Management Program issues and its process. Her testimony is contained in the
November 1, 2007, transcript from pages 97-164.

Appearing was BRIAN PHIPPS who indicated that he is the geoduck manager for the
applicant and stated that they always following the best management practices. Exhibit
“51", geoduck and ethical code of practice was admitted in evidence. He oversees the
day to day operation of the Taylor Shellfish geoduck farms and he is the one
responsible for applying the best management practice and environmental codes and
practice. He is responsible for the 56 leased and Taylor owned farms which are located
in South Puget Sound. There is one farm in Hood Canal. He visits the farm twice a
month., He has three managers under him, a maintenance crew, a harvest crew, and a
planting crew. There are five different age classes of geoducks on the shore of Foss
property. The property boundary to the south is Joemma Park. They started planting on
the site in 2001 and have planted an area each year from 2002-2006. The timeframe
between planting and harvesting varies from four to seven years. Food and growth
dictate when.the harvest will take place. They try to obtain two pound geoducks as that
is what the market requests. There are about 900,000 geoducks planted on the Foss
Farm which were planted between the years 2003-2006. They are probably 1.3 million
pounds on the Foss Farm and the estimated value of these geoducks is between $15
and $20 million dollars. They start the process with installing tubes in the ground and
then a crew will come through and put seeds in the tubes and canopy netting over the
top. The net is staked into the ground with bent rebar which is shaped like a candy
cane. Then six to 18 months later they will remove the tubes, more towards 18 months
on the Foss Farm area. After they remove the nets and tubes there is nothing on the
farm except for beach and the geoducks. Then they will come through in a few years
and harvest the product. They mark the corners of the beds with a 2z inch PVC pipe
which sticks out of the ground two to three inches when they are finished planting it. He
then reviewed photographs contained within Exhibit “52". The predator nets are half
inch squares which are staked into the ground. The nets are 50 foot by 50 foot in size.
Exhibit "76" was admitted into evidence. The harvest crew consists of three to five

13



people who work four hours a day and approximately nine days while the tide is out.
75% of their harvest is beach and 25% is intertidal harvest. That is where the divers
approach the geoduck as opposed to people on the beach approaching them. Exhibits
“63" A, B, C, D, and E were admitted into evidence. These are photographs of the
harvesting process. Exhibits “54" and “60" were admitted into evidence. 900,000
geoducks cover ten acres. In the harvesting process they harvest 3,500 to 4,000
pounds per day. Harvesting on the beach consists of the employee inserting a wand
approximately 3 to 3 % feet into the beach and liquefying the row of geoducks so that
the geoducks float to the surface. A barge is at the site for ten days to two weeks.
Exhibit "75" was admitted into evidence. Within one to two tidal cycles after harvest the
site will be relatively flat. It is soft to walk on, but you are able to walk on it a few
minutes after harvest. The holes in the picture are representative of the end of each
row. There was thereupon a discussion comparing their site with the Washington
Shellfish site. He has never seen a windsurfer at Joemma State Park. Exhibits “64" and
“68" were admitted into evidence. Exhibit “61" was admitted into evidence. People do
recreate in the area of Foss Farm. They kayak and boy scouts come down in canoes
and climb the bluffs. His testimony is contained on Pages 165-194 of the transcript of
proceedings.

No further testimony was taken on November 1, 2007.
NOVEMBER 2, 2007

After opening remarks on November 2, 2007, BRIAN PHIPPS returned to testify. The
purpose of the tubes and nets is to obstruct predators from getting into the geoduck
seed. Some of the predators get caught in the nets. They usually don't leave the barge
at the site for more than ten days at a time. On Exhibit “53" the harvester is standing in
a hole which is about thigh deep.

Appearing was DOCTOR JEFF FISHER who stated that he is a managing principal for
- Pacific Northwest Operations of Environ International Operation. They are an
environmental science and research consulting firm. He has assisted Taylor in
evaluating various actions. He doesn't see the geoduck structures as blocking migratory
pathways or creating types of obstructions for fish. He introduced Exhibits “100”, “115",
“117" and “120". Geoduck structures are not structures in the context of bulkheads.
The tube field and the netting over the tube field provides a structured habitat for the
geoducks. The gear used in raising geoducks acts as a structured habitat. The
structured environment increases invertebrate density by 44 fold over the unstructured
environment. Exhibit "141"” was admitted into evidence. The system of harvesting does
not remove sand rather it displaces it. It doesn't result in a significant net onshore
transport of settlement. We have to remember when looking at the site after harvesting
that you have removed many two pound geoducks. Harvest holes will be rapidly filled
in the area of this farm because of the tide. The shellfish aquaculture gear provides a
three dimensional structure from which the biogenetic community can develop. It is a
structured habitat in the same context that the oyster reefs are structured habitats. The
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structure is the combination of the tubes and the nets and the tying down of the same.
His testimony is contained on pages 23-55 of transcript of proceedings of November 2,
2007.

Appearing was DAVE FINLEY, geologist, who stated that geoduck beds located along
the intertidal zone may have some affect on beach processes in the form of locally
retaining some beach sand in the area of the plastic tubes. However, there is no
discernable difference according to him in beach mortality rates from pre-geoduck
operations to the present. His testimony is contained on pages 55-61 of the transcript
of proceedings.

Appearing was LESLIE FOSS who stated that she is an early childhood education
teacher at Everett Community College. Her grandfather purchased the property which
consists of 126 acres with one mile of beach. They have a little cabin and a rope swing.
The cabin is 12 by 20. When the applicants were harvesting she didn't hear anything
but singing from the harvesters. She indicated that the applicants regularly police the
beach. They find debris on the beach from people using the park. People use the park
as access to the Foss property. They find beer bottles and different glass debris on site.
People in the park trespass all the time. The lease they signed with Taylor requires
Taylor to comply with all applicable rules and regulations which includes presumably the
Shoreline Management Act. The site is posted “No Trespassing”. Ms. Foss’ testimony
is contained on pages 55-79 of the transcript dated November 2, 2007. Her family uses
the cabin for recreational purposes.

Appearing was SHERI M. LUEDTKE who testified that she lives directly north of the
Foss lease. Exhibit “150" was admitted into evidence. The tubes that are planted work
loose and they find them on the beach. Geoducks are planted up to the north property
line which is just adjacent to where the cabins start. If you look at Exhibit “150” #3 they
are going to see many loose tubes. The nets get loose, the tubes get loose with tide
action and before you know it the tubes are all over the beach. They can't use their float
tubes and float with the current like they use to use before the planting of this area. She
used to fish from an intertube with her feet hanging out and she can no longer do that.
It is not safe. It is not safe to take your boat in the area that is planted because of the
possibility of breaking or damaging your propeller. The same too with kayaking. While
you can kayak you have to be careful of the depth of the water. She has seen sea life
trapped under the nets. There used to be a lot of crabs on the beach, but there aren’t
anymore. They have disappeared since harvesting has started. The nets atiract
seaweed and the seaweed then starts baking in the summertime and lets off a horrible
odor. This horrible odor is increased by the smell of dead fish and the time period
during the summer of the low tide the odor is often hard to bear. She is concermned
about the fact that Taylor does not mark their barges and does not mark any of their
equipment. The barges when they come stay for weeks at a time and the nets that are
placed over the tubes are not always secured and do not always cover all of the tubes.

There is a total absence of crabs and sea life that existed prior to the planting and
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harvesting of this area. She took a photograph of the rebar that was there several days
after it was photographed.

There is a great deal of recreational boating as well as commercial boating in the area.
Joemma Park is one of the primary places to launch a boat on the westemn side of the
Key Peninsula so they have motorboats coming by frequently. They also have a couple
of youth camps in the immediate area, one to the north is a catholic camp and they
have a couple different sailing vessels. They see a stream of boats coming by on
Thursdays or Fridays heading north for the weekend. Jared's Cove, which is their
destination, is probably ten miles from the Foss site. The barges came this winter
(2007) and they stayed for weeks and weeks at a time. Barges would go away, but then
they would come back. They were there so often that we thought they became part of
the landscape. After harvesting you could sink six to ten inches in the sand if you are
walking the beach. Ms. Luedtke's testimony is contained on pages 61-124.

Appearing was WAYNE DALEY who stated that he is a fisheries scientist. He walked
the beach after harvesting and sank up to a point where he couldn't get his feet out of
the sand without feeling like he was going to fall on his face. He observed dead animals
under nets. He is a fly fisherman and the geoduck operation would definitely interfere
with fly fishing. The geoduck structures interfere with the normal behavior of sand
lances which are a forage fish that salmon use for survival. He has fished this area for
years and he would not even try to fish the area for sea run for cut throat in the same
manner that he has fished it previously. The lines and hook would obviously become
entangled with the material in the area. These structures would definitely interfere with
the normal behavior of salmon who would be normally working their way along the
beach and utilizing the sand area. There is no question about the fact that aquaculture
activities along our shoreline are causing tremendous stressors. That is why the
governor has declared Puget Sound an area of importance. He is concemed about the
intensive nature of geoduck farming on the beaches and on habitat. Foss Farm
provides a unique area. It is a broad area of significantly altered habitat and there are
many issues yet to be resolved with reference to the intensity of this type of commercial
farming. Mr. Daly’s testimony is contained on pages 61-156 of the transcript of
November 2, 2007.

Appearing was JEFF PARSON who stated that he is an environmental consultant with
training in civil engineering. He has walked the beach. It is a very sandy beach. It
looked like a lot of the sand had been delivered there recently in the geological sense
which means over the last decades. In walking the beach there was one area that was
extremely soft on both of his visits and that was about 100 to 150 feet off of the beach
immediately in front of John McCormick’s property. He sunk six to ten inches covering
my feet up to my shins. It was a very distinct area. This was an area of slough of the
long shore in an area that basically had been harvested plus two feet on either side of
the harvested area. The area looked to be liquefied. There was a large quantity of water
seeping out of the beach. It is his understanding that the applicants inject water into the
beach to fluidize the bed and allow the geoducks to float to the top as a method of
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extraction. There are a number of areas where he noted seeps along the beach. He
has never observed this degree of fluidation on a shoreline before. He has been
involved in many different projects including projects for the Department of Fish and
Wildlife. The harvesting operations that they are utilizing would be considered a
dredging process. This is based on his experience of working with the Washington
State Department of Fish and Wildlife on a habitat conservation plans. It is their theory
that if a particular project has the environmental ramifications of another process then
the process should be included and we should talk about it in our literature and review.
In his experience of what he has seen as well as the photographs provided he sees no
difference between harvesting and dredging. There is a particular kind of dredging that
is called agitation dredging which is essentially shooting a water jet into the subsurface
through any number of means and removal by a machine of the sediment. There is no
difference between that particular kind of dredging process and the process that is used
to harvest geoducks. This is the type of definition which the State Department of Fish
and Wildlife uses and this is the definition that he teaches his students in college.

No further testimony was taken on November 2, 2007.
DECEMBER 13, 2007

Appearing was JOHN McCORMICK who resides to the north of the Foss property. His
testimony begins on page 6 of the December 13, 2007, transcript. Before they started
farming they were able to let their children run free. The sand is too soft and they are
concerned about the children sinking in the sand. After they harvest there are bowl
shaped pits along the beach. You actually sink anywhere from six inches to a foot and a
half immediately after the harvesting. Since this process has started they have lost
almost all of the sand in front of their house. The sand in front of his house has left the
beach and appears to be deposited on the nearby spit which has grown dramatically.

Appearing was ROBERT PARADISE who testified concerning the impact of the
geoduck operation upon their recreational uses of diving and sailboarding. He has, in
the past, got caught in the geoduck nets and nearly drown. His has been diving for
approximately 30 years of which 20 years have been on Puget Sound. He has been sail
boarding for about 12 years. Nets are a hazard and are one of the main concerns of
divers in the Puget Sound area. Divers have drown in Puget Sound when they have
become entangled in the nets. He has dived in this area on occasion and he noticed
dozens of broken tubes washed out into deep water, maybe 30 to 40 feet deep. Tubes
don't float and they are thrown on shore, but when the current brings them out they
sink. Thousands of tubes are commonly found in Henderson Bay. They have also
found numerous tubes in the Joemma Park area. The visibility of diving ten to 15 feet
south of the site is good, the visibility to the north of the site is very poor. The winds in
the area are great for windsurfing. It is exposed to the south and the strong winds
usually come from that direction. Any obstruction in the water is a hazard to
windsurfing. In the Puget Sound primarily the only way of being injured is hitting
something in the water, He dives several times a week and testified that this area is
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also a hazard for anchoring a boat because of the possibility of getting tied up in the
netting. The Foss area and Joemma State Park are great places for beginners to dive.
The bay is very enclosed, it is safe, and doesn’t deep very quickly. It is a great place to
certify divers. He is a math high school teacher by profession.

Appearing was JANIE PINNEO who testified that she has a beach house close to the
site. Taylor's testimony concerning no complaints about operations of the site is
absolutely untrue. It is far from consistent with her recollection and knowledge. She
does know that Sheri Luedtke has had contact with Diane Cooper with concerns. She
has made calls and She actually wrote an email they sent out. She spoke to a foreman
on the site about her complaints. When she was kayaking recently she was surprised
to see them planting because she was under the impression that their permit had
expired. She was also looking for marking on the nets and tubes and couldn't find any.
She did find a large net, but it did not belong to the appellant. In her daily walking she
found a large canvas sack that had four numbers on it. It is a sack that they used in
harvesting. It was about a mile north of Camp Gallagher. She found a baby otter on the
beach. The otter had a rubber band around his stomach that it was trying to get off.
Obviously the band was from the Taylor Shellfish operations prior to their going to using
single large nets. Their nets were not secured tightly. She could see that when she was
kayaking. Things could get under the nets. The area is far from pretty. They avoid it
when the tide is out. The workers do not clean up after themselves. They are always
picking up geoduck garbage to include broken tubes, nets, orange crates, and bags.
They have picked up piles of garbage. The photographs demonstrate how there are
gaps in the netting where animals and fish can get under the nets and get caught. She
has seen rebar standing out by itself. The rebar and the netting definitely interfere with
kayaking in the area. The main thing it does affect is that you can't push off the sand
as you ‘would on a normal beach. She is a new kayaker and her husband doesn't like
to be out in the middle by herself so the placement does affect her. She feels like it is
her job to clean up after their harvesting. She is constantly picking up tubes and other
materials left behind by the appellant and there is no one coming out and checking to
make sure that garbage is picked up. It has become our job. Anytime you walk the
beach you see garbage that has to be picked up. At the last community meeting there
was another pile of garbage that people had collected. They haven't used the small
nets in quite a while, but we are still picking them up as well as broken tubes and
orange crates, nets, seedling bags. They had their annual and their was a pile of
garbage they picked up that weekend. Ms. Pinneo's testimony ended on page 76 of
the transcript of December 13, 2007. .

Appearing was LAURA HENDRICKS whose testimony began on page 76 of the
transcript dated December 13, 2007. Exhibit “26" entitled “Protect our Shoreline” was
admitted into evidence. She indicated that the shellfish industry has made statements
that the beaches are lowered one to two inches after harvesting. According to her
calculations one inch equals a loss of 134 cubic yards and two inches equals the loss of
268 cubic yards of sand. That is 13 dump trucks for one acre of planting. Exhibit “21”
was admitted into evidence. There are 18.62 cubic yards of tubes per acre or 868,586
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cubic inches per acre. She introduced Exhibit “43" and “4", She is a member of
Henderson Bay Shoreline Association. There are actually five or six different groups.
Protect our Shoreline is a Thurston group. Case Beach Shoreline Association is
another one. There is a Case Inlet Association and they are now working with the
Jefferson County Association as well as an Anderson Island Association. They started
out as concerned citizens that wanted to find out what aquaculture was and what it was
doing. Their concern is how much habitat alteration and modification is each county
going to allow in this state and what are the long term consequences of that alteration.
There are impacts from the sky to the ground as a result of geoduck harvesting. If you
look to the sky you see the impacts to the birds from nettings of the geoducks and
oyster nets.

The Examiner asked the attorneys for their view of the issues before the Examiner and
it was determined that the issues were whether the project meets the requirements for a
substantial development permit and whether the permit that was issued in 2000 has
expired. Exhibit No. “4" was admitted into evidence.

BRIAN PHIPPS was recalled to the stand to testimony. His testimony starts at page 95
of the transcript dated December 13, 2007. This farm is never completely covered in
tubes. The only tubes currently on the site are the 2006 tubes. The soft area described
by Dr. Parsons and Ms. Luedtke is a soft shrimp area. They staple their nests down
every six feet with rebar. The overlay is a net that is 50 by 50. The substrate returns to
a firm condition after two tide cycles. They are able to walk through it. Exhibit “153" and
“154" A —E were admitted into evidence. He has met with Ms. Luedtke concerning
debris issues and marking issues. Barges are used there and looking at our harvest
records they were there about 40 days. Not 40 days in a row, but about 40 days in a
time period from February — June. They also used little outboard boats with skiff with
just an outboard on them.

Appearing was BILL DEWEY whose testimony begins on page 128 of the transcript
dated December 13, 2007. He manages public affairs for Taylor Shellfish and he does
the regulatory and water quality work. He works with the legislature and with various
local, state, and federal governments with whom they interact. His recollection is that he
invited people to call for tour of the site. People are welcome to visit at their own risk.
He does not generally extend invitations on leased property. He disagreed with the
testimony of Mr. Daley that the structures are totally unnatural and salmon would avoid
them. He believes this type of structure serves as an aggregating device for fish.
Exhibit “142" was admitted into evidence. His testimony was based in part upon oyster
culture studies and the sand flat type environment. Species do not change their
applicability. Algae raises up in the water column and stimulates eelgrass beds. Tubes
create a smorgasbord type environment for salmon. It serves as an aggregating device.
The mesh diameter is big enough for fish to go through the nets. The size of the net
would not preclude sand lance penetrating the net. Exhibit “91” was admitted into
evidence. He does not see a significant adverse environmental affect from geoduck
cultivation and harvesting at the scale that it is currently being practiced. It is the tubes
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and the nets that provide a protective environment for the geoducks.

Appearing was JONATHAN DAVIES whose testimony begins on page 173 of the
transcript of December 13, 2007. He has a BA and a Masters in Environmental Studies
and PhD in Fisheries Science from the University of Washington and he is a current
Associate Professor with the U of W. He is an affiliate faculty member. He works as a
researcher for Taylor Shellfish. Because of the higher energy situation of the wave
action at this particular site bio deposits are simply flushed away. Geoducks result in
increased filtration, reduced turbidity by reducing their cestode or planktonict. There is
very little written about geoducks specifically. Geoducks are a clam. There is a great
deal that is known about the effects from shelifish aquaculture on the environment. No
studies have been done yet on the harvest effects. Exhibit “127" was admitted into
evidence. The Segrant analysis indicates that there are many areas of concern that
have not been adequately studied with reference to geoduck agriculture.

Appearing was LYNN GOODWIN who co-authored a 1985 environmental impact study
about geoduck fishery. The average size of a geoduck in the wild is about 1/3 pound
per square foot. The subtidal wild stock geoduck fishery is different in some ways and
very similar in others ways to the intertidal fishery. They are not dramatically different.

No further testimony was taken on December 13, 2007.
DECEMBER 14, 2007

Appearing was DAVID TROUT who submitted Exhibit “148", his curriculum vitae. He
indicated he was the National Resource Director for the Nisqually Indian Tribe. He is a
biologist by trade. Geoduck aquiculture, if properly managed in proper areas and if it
avoids critical areas for bate fish or other natural occurring features that are important
for natural processes within the beaches or for survival of fish, can have positive
aspects. Salmon ultimately feed on things that feed on materials that are reproduced
by shellfish.

Reappearing was BRIAN PHIPPS who stated that they installed 100,000 tubes in 2002,
roughly 50,000 in 2003, 100,000 were replanted in 2004, 60,000 to 70,000 were planted in
2005, and in 2006 roughly the same number 60,000 to 70,000. They average about 35,000
tubes per acre. Currently there are 50,000 to 60,000 tubes on site. There are about 900,000
geoducks on site. They can plant 20,000 ducks a day for five days with probably a six to eight
man crew. A different crew installs the tubes. They can install about 10,000 tubes a day with
a six to eight man crew. After they put the tubes in another crew comes in and plants. They
can harvest an average of 3,000 pounds a day so a harvest of 60,000 pounds would take
approximately 20 to 25 days. The crew for harvesting consists of three; two harvesters and
one bander. They have 600,000 pounds per harvest over the year. As soon as a geoduck is
pulled out they wash them, band them, and put them in a crate. They put a rubber band on
them to keep them closed. Sound travels great distances at night. Conservations can be
heard long distances at night.
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Appearing was BRYNN RYDELL, a member of the Foss family, who introduced Exhibit
“1565" and “156" into evidence. Exhibit “153" was also admitted into evidence. She
introduced photographs surrounding the Nisqually quake.

Reappearing was MR. McCORMICK to clarify his previous testimony.

No one spoke further in this matter and the Examiner took the matter under advisement.
The hearing was concluded.

- NOTE: A complete record of this hearing is available in the office of Pierce County

Planning and Land Services.

FINDINGS, CONCLUSIONS AND DECISION:

FINDINGS:

1.

The Hearing Examiner has admitted documentary evidence into the record, heard
testimony, and taken this matter under advisement.

Notice of this request was advertised in accordance with Chapter 1.22 of the Pierce
County Code. Notice of the date and time of hearing was published two (2) weeks
prior to the hearing in the official County newspaper.

This hearing was opened on November 1, 2007, and continued to November 2,
2007. It was thereupon continued to December 13, 2007, and the hearing was
completed at about 12:00 p.m. on December 14, 2007. The record was left open by
the Examiner until January 26, 2008, for purposes of the attorneys preparing
proposed findings and conclusions.

Taylor Shellfish has a leasehold interest in approximately one mile of shoreline
in the Conservancy and Natural Shoreline Environments with the Rural (R10)
zone classification. The site is located on the east shore of Case Inlet/North Bay
on private tidelands located immediately north of Joemma State Park. The
topography of the intertidal zone where Taylor wishes to plant and cultivate
geoducks is relatively flat with a gradual slope. The project would not involve
work on the adjoining high bank bluff located to the east. The site is owned by
the Foss family and is improved with a small single family cabin and a rope
swing.

On the 28" day of December, 2000, Stephen K. Causseaux, Jr., Hearing
Examiner issued a decision granting Taylor's request for a shoreline substantial
development permit to allow the commercial production of geoduck clams on
this site. The decision of Mr. Causseaux contained several conditions.
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Conditions 4 and 5 are the subject of this litigation; they provided as follows:

4. Construction or substantial progress toward construction
of a project for which a permit has been granted pursuant
to the Act must be undertaken within two (2) years after
the approval of the permit. Substantial progress toward
construction shall include, but not be limited to the letting
of bids, making of contracts, purchase of materials
involved in development, but shall not include
development or uses which are inconsistent with the
criteria set forth in WAC 173-14-100. Provided, that in
determining the running of the two (2) year period hereof,
there shall not be included the time during which a
development was not actually pursued by construction
and the tendency of litigation unreasonably related
thereto made it reasonable not to so pursue; provided
further, that local government may, at its discretion extend
the two (2) year time period for a reasonable time based
on factors, including the inability to expeditiously obtain
other governmental permits which are required prior to the
commencement of construction.

5. If a project for which a permit has been granted pursuant
to the Act has not been completed within five (5) years
after the approval of the permit by local government, the
local government that granted the permit shall, at the
expiration of the five (5) year period, review the permit,
and upon a showing of good cause, do either of the

following:
1. Extend the permit for one (1) year; or
2 Terminate the permit; provided that nothing herein

shall preclude local government from issuing
Substantial Development Permits with a fixed
termination date of less than five (5) years.

See Exhibit “1F".

On August 8, 2007, David Rosencranz, Assistant Director, for the Department of
Planning and Land Services forwarded a certified letter to Taylor indicating that
the shoreline substantial development permit issued on December 28, 2007, the
permit had expired. He stated in pertinent part:

“Planning and Land Services has reviewed this matter and
concludes that the permit was issued for five years, and that a
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10.

one year extension was granted. Thereby extending the life of
the permit to six years. Accordingly, the permit has expired and
further work at the site will require application for approval of a
new shoreline substantial development permit. See Exhibit “1D".
To support his decision Mr. Rosencranz cited RCW 90.58.143(1)
and (2) and (3) and (4). He also cited WAC 173-27-090, Pierce
County 20.76.030(G), and WAC 173-27-090(3). Mr.
Rosencranz also relied upon an opinion of the Attorney General
2007 AGO No. 1 and Washington Shellfish Inc. v. Pierce
County, 132 Wn. App 239 (2006).

See Exhibit “5" which is hereby incorporated by reference as though fully set
forth.

The August 8, 2007, letter issued by Mr. Rosencranz was probably initiated by a
petition filed by neighbors to revoke the permit issued herein. The petition was
filed on the 2™ day of July, 2007. The petition alleged that there was no provision
for extending shoreline substantial development permits beyond six years, that it
had been more than six years, that the petitioners were neighbors of the project,
and that the project was operating on an expired permit. See Exhibit “1C".

On August 22, 2007, Taylor filed an appeal of the Administrative Determination
issued on August 8, 2007, by David Rosencranz. Within the petition they alleged
that Taylor's geoduck farming activities at the Foss site do not constitute
“development” under the Shoreline Management Act and in support of this
position they cited AGO 2007-001. They allege that Foss Farm does not
substantially interfere with the public use of the waters and is therefore not
‘development”. They allege in the petition that while they initially filed the request
for a shoreline substantial development permit they basically just filed the
request to cooperate with the County. They really did not believe one was
necessary. They also alleged that Taylor completed the development of the Foss
Farm within five years stating namely that they established boundaries of the
farm, planted the areas appropriate for geoduck culture with geoduck seeds,
registered the farm with the Department of Fish and Wildlife, and notified
potentially affected tribes that they had established an artificial shellfish bed and
that Taylor had initiated a regular rotation of planting geoduck at the established
farm. In part, Taylor relied upon statements made by County officials outside of
their official capacity. See Exhibit “1A". Taylor alleges that the administrative
determination was based on the onerous premises that on-going planting and
harvesting operations at the farm constitute development.

The revocation request filed by the neighbors was withdrawn prior fo hearing.

This appeal involves two issues; first Taylor argues that the permit has not
expired as they have met conditions 4 and 5 by establishing a geoduck farm
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12

13.

14.

within the required timelines as such Taylor argues that the farm is allowed to
continue in perpetuity. Second, Taylor argues that the establishment and

operation of a geoduck farm does not constitute development and therefore a
shoreline substantial development permit was not necessary in the first place.

The appellant, Taylor, has the burden of proving the decision of Mr. Rosencranz
dated August 8, 2007, was clearly erroneous. See Pierce County Code
1.22.090(G).

Pursuant to Pierce County Code 1.22.090(H) the Examiner may reverse or affirm
wholly or in part or modify the administrative official's order, requirement,
decision or determination. If the Hearing Examiner reverses the administrative
official's decision the entire action shall be remanded to the administrative official
for an action consistent with the Hearing Examiner's decision.

County staff has argued that Taylor's permit expired five years after it was
granted with an additional one year extension thereby extending the expiration
date to February 12, 2007, six years after it was approved by the Department of
DOE.

The beach along Case Inlet north of Joemma Beach is located within the
Conservancy and Natural Shoreline Environments of the Shoreline Master
Program of Pierce County (SMP). The Conservancy Environment is designed to
protect, conserve, and manage existing natural resources and valuable historic
and cultural areas in order to ensure a continuous flow of recreational benefits to
the public and to achieve sustained resource utilization. The general regulations
and policies of this environment encourages development which maintains the
existing character of the area and which does not consume the natural physical
resource base. The Natural Environment is intended to preserve those dynamic
natural systems in a manner relatively free of human influence and to discourage
or prohibit those activities which might alter the natural characteristics which
make these shorelines unique and valuable. General policies and regulations of
this environment provide that all developments which would potentially degrade
or significantly alter the natural character should be regulated. The main
emphasis of regulation in these areas should be preservation of the natural
systems and resources which would not allow man to consider any type of
development which will affect the natural condition of the area. Physical
alterations should only be considered when they serve to protect a significant,
unique or highly valued feature which might otherwise be destrayed. Geoduck
aquaculture is relatively new to the area and the citizens are extremely
concermned about the impact of geoduck aquaculture on the environment. It is
these general policies and regulations of the Natural Environment that bring the
citizens forward to argue for regulation and scrutiny of the geoduck operations.
Intertidal geoduck operation is in its infancy. Basically the scientists have
indicated that they borrow from studies of other types of clams. This is the
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16.

17,

information which creates the background for geoduck operations today.

The Pierce County Master Program regulates environments as well as uses. On
Page 21 of the Master Program it states that the policies and regulations of each
use activity have been developed on the premise that all appropriate shoreline
uses require some degree of control in order to minimize adverse affects to the
shoreline environment and adjoining properties. Each project which falls within
the jurisdiction of the Act will be evaluated to determine its conformance with the
policies and regulations of the appropriate use activities. Aquaculture practice is
listed on page 22 of the master program. It provides that the use of shoreline
areas for aquaculture should be encouraged for the production of commodities
for human consumption and utilization. Aquaculture operations should be
encouraged to locate and operate in a manner which would preclude damage to
specific fragile areas and existing aquatic resources. These operations should
generally maintain the highest possible levels of environmental quality. It also
provides that the processing of aquaculture products should not have significant
detrimental effects on the adjacent water areas and wetlands. Use provisions
also provide that recognition should be given to the possible detrimental impact
aquaculture development might have on the visual access of the upland owner
and on the general aesthetic quality of the shoreline area. As aquaculture
technology expands with increasing knowledge and experience, preference
should be placed on underwater structures which do not interfere with navigation
or impair aesthetic quality of the Washington shoreline.

Pierce County Code 20.24.030(A) of the Pierce County Shoreline Management
Use Regulations states as follows:

Subject to the guidelines for reviewing substantial development
permits geoduck harvesting is permitted outright in all shoreline
environments.

Pierce County Code 20.24.030(C) provides that “aquaculture operation and the
placement of land based structures are permitted subject to the guidelines for
reviewing substantial development permits”. Aquaculture operations which
involve the development of land based structures are allowed as conditional
uses and subject to the guidelines for reviewing substantial development
permits.

Pierce County Code 20.24.030(D) provides with reference to the Natural
Environment that aquaculture operations are limited to fishing and harvesting of
wild and planted stocks for recreation and commercial purposes. Operations
which do not involve the placement of structures or fill in the aquatic or terrestrial
environment will be allowed as a conditional use upon the showing that the
activity will not substantially change the character of the site or adversely affect
natural populations and shall be subject to the guidelines for reviewing
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19.

20.

substantial development permlts Operations involving structural developments
are prohibited.

Pierce County Code 20.24.020 contains the guidelines for reviewing substantial
development permits for aquacultural activities. Within the provisions of Pierce
County Code 20.24.020(A) are 15 guidelines to be used in the granting of
shoreline substantial development permits. Within those 15 guidelines are
provisions that aquaculture operation shall be conducted in a manner which
precludes damage to specific fragile areas and existing aquatic resources. These
operations shall maintain the highest possible level of environmental quality and
compatibility with native flora and fauna. There was a substantial amount of
concern registered by adjacent neighbors about the environmental quality of
these operations. Ms. Luedtke testified about the odor that arises from the nets
during the hot summer days. The seaweed, dead fish, and other things get
caught in the net and on real hot days the odor from them is tremendous. There
was also concern that the absence of crabs after the liquefaction of the beach.
She also described the fact that the tubes which are implanted in this process
escape and litter the beach. Pierce County Code 20.20 contains introduction to
use activities for the shoreline. Basically it indicates that the regulations for each
use activity had been developed on the premises that all appropriate shoreline
uses require some degree of control in order to minimize adverse affects to the
shoreline and property. Provisions cited thus far clearly indicate that a shoreline
substantial development is required for aquaculiure activities. Pierce County
20.04.090 provides a definition of “permit” as a substantial development permit
that is issued in compliance with the Shoreline Management Act of 1971.
Wherever the term “permit” is used throughout the Shoreline Management Use
Regulations the term refers to a shoreline substantial development permit.

Pierce County Code 20.02.030 provides that hereafter no construction or exterior
alteration of structures, dredging, drilling, dumping, filling, removal of any sand,
gravel or minerals, bulkheading, driving of piling, placing of obstructions, or any
project of a permanent or temporary nature which interferes with the normal
public use of the waters overlying land subject to the Shoreline Management Act
of 1971 shall be undertaken in compliance with the provisions of this title and
then only after the securing all required permits. Permit as used in this provision
is a shoreline substantial development permit by definition. Pierce County Code
20.04.640 provides that a substantial development is any development of which
the total cost or fair market value exceeds $2,500 or any development which
materially interferes with the normal public use of the water or shorelines of the
state...

During the hearing process there was substantial testimony trying to distinguish
the Foss operation from Washington Shellfish or trying to bring it within the
confines of the decision of the 2007 AGO No. | Attorney General. During the
hearing process Brian Phipps, geoduck manager, testified that Taylor uses the
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22.

Best Management Practices and follows the Geoduck Environmental Code of
Practice, Exhibit No. “51". He indicated that Taylor has 56 leased and Taylor
owned farms which it operates. They surveyed this site in 2000 and planted in
2001. They visit the farm twice a month. He has three managers he works with,
one manager manages the maintenance crew, the second a harvest crew, and
the third a planting crew. Their property boundary on the site is Joemma State
Park. They have five different age group classes currently on site. After planting
the tube is exposed two to three inches. They use a 50 by 50 net that is staked
every six feet with a candy cane shaped bent rebar. Their harvest crew consists
of three to five people who work four hours a day nine days in a row while the
tide is out. They use different approaches for harvesting both the beach and the
subtidal approach. Seventy-five percent of the harvest is done by beach and
25% by intertidal harvest. After harvest the beach will drop one to two inches in
height. Inserting tubes is the beginning of the farming process. During harvesting
process each individual will remove approximately 300 pounds of geoduck per
day. The harvest will last approximately ten days. A barge will be there with
equipment for ten days to two weeks. They harvest from late April to May.
Harvesting is performed 800 yards from the State park. The property is posted
“Private Property” although Ms. Foss did indicate that people do trespass and
use the property. If they have enough seed they will plant 70,000 geoduck each
year on the site. One acre of planting contains 35,000 tubes. They plant a total of
10,000 tubes per day for five days in a row. The process is started by the crew
which puts in 10,000 per day. After that a crew comes in and plants geoducks.
They plant 20,000 per day. It takes an eight man crew five or six days to plant
the geoducks. Thereafter they spread netting over the tubes and secure them by
rebar. In 2002 they planted 100,000 geoducks, 2003 - 50,000, 2004 — 100,000,
2005 - 60,000 to 70,000, 2006 - 60,000 — 70,000 geoducks. A lot of the planting
depends on the number of seeds available. However, the normal calculation is
one acre equals 35,000 geoduck. If fully planted this site would contain 420,000
geoducks on 12 acres. Geoducks sell for approximately $10.00 per pound. This
is a multi-million dollar operation.

People using the park for intertubing, kayaking, wakeboarding, watersking,
boating could be carried by the current down to this area and it would be
dangerous to those who ended in the area of this 12 acre site and needed
assistance. The planted area would definitely would interfere with fishing and
other recreational uses of the surfacewater. Particularly when the water was only
one to two feet above the planted tubes.

There appears to be several different types of harvesting available for geoducks.
The harvesting performed by Foss at this site is a harvest process where they
liquefy the beach. Basically the geoducks are buried about 36 inches plus under
the surface. The harvesters insert a wand into the sand about three feet pius in
depth. They shot water into the sand where the geoducks are planted and they
liquefy the beach. They continue to insert water in the area until the geoducks
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float to the top. They move along one row after another. At the end of the row
they will generally leave a deep impression which takes, according to testimony,
most favorable to the applicants two to three tides to clear up. The photographs
of the harvest process taken place at this site clearly indicate that during the
planting process there is an interference with the use of the surface waters.
There is also an interference with the use of the surface waters when harvesting
takes place. The testimony indicates that when the tubes are inserted a net is
stretched over them then the steel rebar is inserted to hold it in place. However,
after the tubes and .net have been in place for a while and there are storms on
the water and whatever-else occurs it appears from the photographs that the
tubes are loosened, that they are no longer two to four inches in height and they
appear to be substantially higher and many appear to be floating or loose. After
a while the net appears to be covered with a green algae and the entire area is
far from attractive. It is this scene which causes so much concern from the
neighbors. The neighbors have complained about the absence of sea life after
the beach has been liquefied. They have also complained about the odors and
the appearance and the loose tubes floating in the area. There is little doubt that
when this process starts everything is neat and clean, but as time goes on the
tubes loosens and the acres of tubes become a floating mess. Photographs
taken on September 4, 2006, clearly demonstrate floating tubes, green algae,
fish life being caught under the nets, and a rubber band around an otter.” The
photographs also show pictures of the barges and other equipment used in the
process. There is little to no doubt that kayaking in shallow waters in this area
would be a problem for kayakers particularly when loose nets and tubes are
floating. It also appears that this would be very dangerous to windsurfers and
unsuspecting people viewing the beach area with boats to happen on to this 12
acre site. There is no issue presented to this Examiner about the cost being in
excess of $5,000 nor does it appear to this Examiner that there is any issue
about the fact that this operation clearly interferes with the normal uses of the
Shorelines of the State at least temporarily. See Clamshack v. Skagit County,
109 Wn. 2d 91 and Washington Shellfish...

There was quite a bit of discussion about schematics and various terminology.
Dr. Jeff Fisher, an expert brought in by Taylor, indicated that much of the
information they were other using with reference to geoducks was gained
through oyster studies and types of clams and shellfish. He indicated that these
tubes create a smorgasbord type environment for sand lance and that the mesh
size they use on the nets is large enough for small fish to get through. He
believes that the geoduck aquaculture does not have a significant adverse
environmental impact. In looking at the pictures from Mr. and Mrs. Luedtke he
disagreed with her analysis that these were dead sea creatures, he believed that
they were alive. She clearly testified based upon her observations when the
photograph was taken that they were dead. His testimony was based upon
looking at the photograph. He also disagreed with Mr. Paradise's testimony
about visibility in the water although he was not physically present when Mr.
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Paradise made his observations. He disagreed that the lack of visibility was
caused by the harvesting process. He further testified that tubes and the netting
are structures for geoducks. There are a variety of different types of structures
that they use, but basically the tubes and the netting are a protective device and
the structure that is used to provide a structured habitat to protect the geoduck
from adverse elements in the environment. He further indicated that there is very
little information about geoducks, but that there is a great deal known about the
affects of the shellfish culture.

Alora Hendricks testified to the volume of material used in this process by the
shellfish industry. She further indicated that if the beach was lowered by inch it
would be a 134 cubic yards of sand. If it was lowered by two inches it would be
268 cubic yards of sand equivalent to 13 dump trucks of sand per acre. She
indicated that the volume of tubes would be about 868,586 cubic inches per
acre. She is a member of Henderson Bay Shoreline Association. They are
concerned about the impacts of geoducks upon the environment and have
started doing research in the area. They are concerned about the lack of studies
concerning geoducks.

According to Megan N. Dethier, PhD, University of Washington, the harvest of
geoducks from high density agriculture beds will involve near total liquefaction of
the sediment of at least 50 cm. While organisms in the intertidal zone are
adapted to small scale physical disturbances (from waves, ghost shrimp, crab
pits, etc.). This large scale is not part of their evolutionary history. Other forms of
intense habitat disruption, such as mechanical dredging for clams, have been
outlawed. Intertidal holes are known to fill with sediment within weeks or months
after small scale digging, but there has been no research on recovery of normal
intertidal sediment characteristics after liquefaction. A very limited amount of
research has been done on the subtidal geoduck harvesting on non-target
species, but none in the intertidal zone where the native flora and fauna are
completely different. Many questions arise.

Dr. Jonathan Davies appeared on behalif of Taylor who indicated that he works
as a researcher for Taylor and he has a very impressive curriculum vitae. There
is very little written about geoducks specifically. Geoducks are a clam. There is a
great deal known about shellfish culture on the environment. There was
testimony that this process is a form of dredging. Dredging has been defined by
the Pierce County Code as removal of material from the bottom of a stream,
river, lake, bay, or other water body. The issue would be whether or not
liquefying approximately one acre of a beach from about three foot plus level in
depth constitutes dredging. It definitely does result in the removal of geoducks
from the bottom of the stream and it also results in a floating of sand from the
area. It definitely does constitute removal of sand from the area although the
amount is unknown it definitely does result in sand being displaced or removed.
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When the tide is in the tubes and net obstruct the use of shallow waters of Puget
Sound by watercraft like kayaks, canoe, shallow draft, motorboats, and
intertubers and fisherman. The tubes and nets also obstruct use by windsurfers,
divers, and fishers. The obstructive nature of operations increases during
planting and harvesting when barges, workers, hoses, and other equipment are
present.

A “siructure” is a permanent or temporary edifice or building of any piece of work
artificially built or proposed apart joined together in some definite manner. See
WAC 173-27-030(15). PVC tubes which Taylor installs in the beach join in a
definite manner when they are planted in rows in sections and covered by a net
to hold them in place.

Pierce County Code 20.76.030(G)(3) states that "authorization to conduct
development activities shall terminate five years after the effective date of a
permit. The Examiner may authorize a single one year extension as set forth in
Subsection 2. above.” WAC 173-27-090(2)(B) contains the identical language.

As the above indicates the decision of David Rosencranz issued on August 7,
2007, is supported by substantial evidence and the law and therefore the appeal
of Taylor is denied particularly in view of the legislative findings set out in RCW
90.58.020 that the shorelines of our State are the most valuable and fragile of its
natural resources and that is great concern throughout the state relating to the
utilization, protection, restoration, and preservation. The law clearly sets out that
permits are valid for five years and five years only. | do agree that the decision
previously entered in this case does not specifically point out as it could that the
permit is good for five years, but the law very clearly sets out that it is good for
five years only.

The installation of thousands and thousands of geoducks upon this 12 acre site
and the installation of thousands and thousands of tubes and the entire
harvesting process clearly interferes with the use of the surface waters at least
on a femporary basis. At least one scientist during the hearing indicated that this
process is considered dredging by the scientific community. Another scientist
has indicated that a net installed over a tube with rebar being used as a method
of hold a net in place constitutes a structure. It is a structure which is designed to
protect the lives of geoducks being raised. The Taylor Farm could accommodate
a minimum of 420,000 tubes all covered with nets. It could accommodate three
times that number of geoducks. Typically they place three to four geoducks in
each tube. It is a multi-million dollar business that does interfere with the use of
the surface waters. Certainly anyone who wishes to use the water and
accidentally stubbles into this area could be in jeopardy. Pierce County has
clearly identified aquaculture as being an area that needs a shoreline substantial
development permit regardless of any other fact. Requiring a renewal of a
permit every five years is not uncommon. There were numerous examples
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submitted to the Examiner during the hearing process. The shoreline substantial
development permit issued to Taylor Shellfish on January 18, 2002, identified the
law which indicates that development activity must terminate after five years.
Unfortunately the decision itself did not refer to that portion of the law. The
appeal of Taylor Shellfish is herby denied and a shoreline substantial
development permit is required for their operation of the Foss site.

It should be noted that on October 26, 2007, the Pierce County Council amended
the provisions of the Pierce County Code Chapter 20.24 governing aquaculture
operations. This chapter in the future will contain guidelines for the operation of
geoduck aquaculture. Aquaculture operations are limited to fishing, raising, holding,
and harvesting allowed in planted stocks for recreation and commercial purposes
that do -not involve the use of tubes, netting, or other materials placed in the
intertidal areas. Aquaculture operations that do not involve the use of tubes, netting,
or other materials placed in intertidal areas will be allowed upon the showing the
activity will not change the character of the site or adversely affect the natural
populations and shall be subject to the standards and guidelines for reviewing
substantial development permits in the Urban and Rural Residential Environments.
With reference to the Natural Environment aquaculture operations are limited to
fishing and harvesting of wild and planted stocks for recreation and commercial
purposes. Operations which do not involve planting in the intertidal areas the
placement of structures are fill in the aquatic or terrestrial environment or the use of
tubes, netting, or other materials placed in intertidal areas will be allowed as a
conditional use upon the showing the activity will not substantially change the
character of the site or adversely affect natural populations and shall be subject to
the standards reviewing substantial development permits. Operat:ons involving
structural developments are prohibited.

Pierce County Code 20.24.030(B)(C) provides with reference to the Conservancy
Environment that “aquaculture operations which involve the development of land
based structures are allowed as conditional uses and subject to the guidelines for
reviewing substantial development permits”. It also provides that aguaculture
operations which do not involve the placement of land structures are permitted
subject to the guidelines reviewing a substantial development permit. As previously
stated, these provisions clearly require a substantial development permit, it the
opinion of this Examiner that this operation is located in part in the Conservancy
Environment and a conditional use permit may also be required. Although this issue
was not raised it appears to me that the language of the ordinance is perfectly clear.

CONCLUSIONS:

1.

¥

The Hearing Examiner has jurisdiction to consider and decide the issues presented
by this request.

The appeal of the letter written by David Rosencranz on August 8" (Exhibit “1D")
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which is hereby incorporated by reference as if set forth in full and the appeal from
the same is denied.

3 The appellant’s assertion that a shoreline substantial development permit is not
required for their operation even though they applied for them in the past is
incorrect. A shoreline substantial development permit is required for their operation
at the Foss site and they are required to renew the permit at least once every five
years.

- DECISION:

The appeal of the Taylor Shellfish is denied.

The appellants are required to obtain a shoreline substantial development permit for their

operation at least once every five years. >

ORDERED this 26" day of March, 2008. Q | '
ﬁRENCE F/McCARTHY ——

Deputy Hearj g Examiner
TRANSMITTED this 26™ day of March, 2008, to the following:

APPELLANT: Taylor Resources, Inc.
Attn: Diane Cooper
SE 130 Lynch Road
Shelton, WA 98584

APPELLANT’S Gordon Derr LLP

ATTORNEY: Samuel W. Plauche
2025 1% Avenue, Ste. 500
Seattle, WA 98121

INTERVENERS: Coalition to Preserve Puget Sound Habitat
Case Inlet Shoreline Association
Henderson Bay Shoreline Association
Case Inlet Beach Association
Protect Our Shoreline
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INTERVENER’S
ATTORNEY:

COUNTY’S
ATTORNEY:

INTERVENER:

INTERVENERS'
ATTORNEY:

Bricklin Newman Dold LLP
Attn: David Bricklin

1001 - 4™ Avenue, Ste. 3303
Seattle, WA 98154

Jill Guemsey

Deputy Prosecuting Attorney
955 Tacoma Avenue South #301
Tacoma, WA 98402

North Bay Partners
Jerry Kimball

1200 5™ Avenue, Ste. 2020
Seattle, WA 98154

OTHERS:

Daryl Boerbower
1896 E. Johns Prairie
Shelton, WA 98584

Bob Babare
11222 74" Avenue NW
Gig Harbor, WA 98332

Steve Scott
11 SE Foxglove
Shelton, WA 98584

Nancy Pearson
6708 Bridgeport Way West
Lakewood, WA 98489

Dave DeAndre
SE 120 Evan Bivd.
Shelton, WA 98584

Penny Lund
P.O. Box 47775
Olympia, WA 98504

Geoff Tabor
3260 E. Johns Prairie
Shelton, WA 98584

Jeff Fisher
5232 Finney Road SW
Olympia, WA 98512

Ken Evans
2715 SW 323"
Federal Way, WA 98023

Neena Bauer
6027 30" St. NW
Gig Harbor, WA 98335

Jonathan Davis
15425 S. Muland Lane
Bainbridge Island, WA 98110

Dave Robertson
680 E. Ballantiae
Shelton, WA 98584

Wayne Daley
1646 Jeannette Place
Bainbridge Island, WA 98110

Kris Phelps
12501 Yelm Highway SE
Olympia, WA 98513
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Brian Phipps
761 SE Old Arcadia
Shelton, WA 98584

Kyle Lentz
9024 190" St. E.
Puyallup, WA 98375

Wes Taylor
4249 9" Avenue NW
Olympia, WA 98502

Lynda Vanfosser
2101 4" Avenue E.
Olympia, WA 98506

Jim Gibbons
9634 Cascade Loop NE
Olympia, WA 98516

Bruce and Alex Brenner
4308 34" St. Ct. NE
Tacoma, WA 98422

Delores Brown
12622 Burnham Drive NW
Gig Harbor, WA 98332

B. Wiksten
12001 114™ St. KPN
Gig Harbor, WA 98329

Gerald Swan
1026 76" Avenue NE
Olympia, WA 98506

Hal Beattie
P.O. Box 670
Brinnon, WA 98320

lan Child
3112 Country Club Loop
Olympia, WA 98502

John and Linda Lentz
6438 Young Road NW
Olympia, WA 98502

Shina Wysocki
6432 Young Road NW
Olympia, WA 98502

Richard Leeds
227 Bellevue Way NE #543
Bellevue, WA 98004

Jim Stull
9634 Cascade Loop NE
Olympia, WA 98516

Casey Chapley
8181 SE Lynch Road
Shelton, WA 98584

E. Yamashita
902 E. Allison Street
Seattle, WA 98102

E. Wiksten
12002 114" St. KPN
Gig Harbor, WA 98329

Clayton Johnson
8502 49" St. W.
University Place, WA 98467

Dave Findley
18300 NE Union Hill Road
Redmond, WA 98152

Paul Taylor
2620 Madrona Beach Road
Olympia, WA 98502

Brian Allen

5315 77" Ct. SW
Olympia, WA 98512
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Greg Frazier -
728 Wyandotte
Shelton, WA 98584

Aaron Dale
423 Euclid Avenue
Shelton, WA 98584

Mat Bulldis
708 N. | Street
Tacoma, WA 98403

M. Leslie Foss
211 8. 6" st.
Mt. Vernon, WA 98274

Steve Robideru
17729 Douglas Road
Poulsbo, WA 98370

Wanda Buhl
7513 Yeazell Road KPS
Longbranch, WA 98351

Steve Hubregsen
3825 Steamboat Loop
Olympia, WA 98502

Jon Rowley
2920 W. Boston
Seattle, WA 98199

Tony and Susan Mendenhall
P.O. Box 307
Vaughn, WA 98394

Laura Hendricks
3919 51% Avenue Ct. NW
Gig Harbor, WA 98335

John S. McCormick
2316 215" Avenue KPS
Lakebay, WA 98349

Kelly Mayo
7402 Boston Harbor Road NE
Olympia, WA 98506

Kiesha Marusa
6803 29" St. Ct. NW
Gig Harbor, WA 98335

Betsy Peabody
17249 Agate Street NE
Bainbridge Island, WA 98110

Brynn and Harry Rydell
17022 S. Vaughn Road
Vaughn, WA 98394

Fred Leenstra
7913 Yeazell Road KPS
Longbranch, WA 98351

Dan Barth
115 Grimes
Centralia, WA 98531

Paul Harris
5443 Steamboat Island Road
Olympia, WA 98502

Gordon King
4645 Bell Street
Port Townsend, WA 98368

Harriet and Lynn Goodwin
750 Mt. View Road
Quilcene, WA 98376

Darrell deTienne
3435 Army St. Loft 312
San Francisco, CA 94110

Kathleen Tei

P.O. Box 970
Lakebay, WA 98349
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Joe Panesko
P.O. Box 40100
Olympia, WA 98504

Chris Fitzgerald
P.O. Box 3
Vaughn, WA 98394

Allen Moore
4138 20" Lane NW
Olympia, WA 98502

Peter Downey
2023 E. Sims Way #235
Port Townsend, WA 98308

Steve Bloomfield
SE 391 Dahman Road
Shelton, WA 98584

Jeff and Janet Pearson
5635 Countryside Beach Dr. NW
Olympia, WA 98502

Joyce Dailey
Denise McElney
P.O. Box 759
Lakebay, WA 98349

Wendy Kettering
24123 NE 45" st.
Redmond, WA 98053

Bill Dewey
704 E. Hiawatha Blvd.
Shelton, WA 98584

Anthony McDermott
11912 Shoreview Dr. SW
Olympia, WA 98512

Richard Critchlow
SE 782 Arcadia Rd.
Shelton, WA 98584

Brady Engvall
3714 Oyster Place N.
Aberdeen, WA 98520

David Winfrey
3009 E. Portland Avenue
Tacoma, WA 98404

David and Dolores Roundtree
271 SE Roundtree Way
Shelton, WA 98584

Thomas Bloomfield
8710 US Highway 101 NW
Olympia, WA 98502

David Steele
8043 68" Loop SE
Olympia, WA 98502

Rob Snyder
1111 SE Souers Drive
Shelton, WA 98584

Sheri Luedtke
P.O. Box 520
Lakebay, WA 98349

Janey Pinneo
19508 SE 51° St
Issaquah, WA 98029

Carol Phipps
92 E. Chapman Road
Shelton, WA 98584

Josh Remmen
E. 200 Crestview Dr.
Shelton, WA 98584

Barbara Schoos

7711 Yeazell Road
Longbranch, WA 98351
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Orrin Souers Clifford and Ona Reinke

528 Lorenz Road 720 Lorenz Road
Lakebay, WA 98349 Lakebay, WA 98349
Debby Hyde LeRoy G. Bettinger

9850 64" St. W. 11507 — 93" Avenue SW
University Place, WA 98467 Lakewood, WA 98499

PIERCE COUNTY PLANNING AND LAND SERVICES

PIERCE COUNTY BUILDING DIVISION

PIERCE COUNTY DEVELOPMENT ENGINEERING DEPARTMENT
PIERCE COUNTY PUBLIC WORKS AND UTILITIES DEPARTMENT
TACOMA-PIERCE COUNTY HEALTH DEPARTMENT

FIRE PREVENTION BUREAU

PIERCE COUNTY PARKS AND RECREATION

PIERCE COUNTY COUNCIL

PIERCE COUNTY RESOURCE MANAGEMENT
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CASE NO: ADMINISTRATIVE APPEAL: CASE NO. AA16-07
APPLICATION NO. 612676

NOTICE

15 RECONSIDERATION: Any aggrieved party or person affected by the

decision of the Examiner may file with the Department of Planning and Land Services a
written request for reconsideration including appropriate filing fees within seven (7) working
days in éccordance with the requirements set forth in Section 1.22.130 of the Pierce
County Code.

Z; APPEAL OF EXAMINER'S DECISION: The final decision by the Examiner

may be appealed in accordance with Ch. 36.70C RCW.
NOTE: In an effort to avoid confusion at the time of filing a request for

reconsideration, please attach this page to the request for reconsideration.
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y N File Name or Number: JD1L o2 _
Parcel Number(s): T 290 93=98 ¥ G3e°y
APPEAL OF A DETERMINATION

OF AN ADMINISTRATIVE OFFICIAL OR THE
RESPONSIBLE COUNTY OFFICIAL (ENVIRONMENTAL OFFICIAL)

TO: THE PIERCE COUNTY HEARING EXAMINER:
d
COMES NOW /ﬁfld— SL\LN{S'A 'ng onthis 272 day of A—Uqu\-]" ;

(your name)’ J
as an APPELLANT in the matter of the decision by an Administrative Official, namely

the Director of ?JY/EL pr-\‘\b! ;Dc#-mr-lrw-w\F o‘lc ?lﬂv\mv\q a/\cal LG/J &.’N&z 5

(appropriate department)
or decision of the Responsible Official (Environmental Official) to

\hl«f‘?ralc wdf\\\-; coce , dele  chodoke end r‘r_juiu%,-( i
“MM\\;\\"J"PA‘\W Dekermmadi D22 -oc, Tuglor S LS\ [ﬁ'n ﬁﬁrz'ﬂ%) L

WHEREAS, ch @asf-n-bm-!;— . the Administrative Official or the Responsible Official, after duly

considering this matter, did on /Aﬁfﬁv:‘}* ﬁ . 2°9t  take said action;

THEREFORE BE IT KNOWN that the APPELLANT, after review and consideration of the reasons given
by the Administrative Official or the Responsible Official for the action, does now, under the provision of
the appropriate official regulations, give written notice of APPEAL to the Hearing Examiner of said
decision and alleges the following errors of the Administrative Official or Responsible Official:

éee gH’Andl mr'n'u_ UFO\Yfga—\ ) dﬁ'l’a’l o~ E:(_,_)( A;.? 2?_)“2.—.—;_-,‘}_

(If more space is needed, please attach additional sheets)

FURTHERMORE, the APPELLANT requests that the Hearing Examiner, upon review of the decision of
the Administrative Official or Responsible Official, find in favor of the APPELLANT and revise
the action of the Administrative Official or Responsible Official by

-

%Z, C e« . (30 SE lywefend (30) 2226 - 6173
g

nature of Appellant Address of Appellant  SyuHea, WA 7858  Phone
Filed with the Planning and Land Services Department this day of . .
By © Received by

Forwarded to the Hearing Examiner on

06/15/04



PLANNING & LAND SERMICES

AUG 22 2007
PIERCE COUNTY
BEFORE THE HEARING EXAMINER
OF PIERCE COUNTY
TAYLOR SHELLFISH FARMS )
)
Appellant. )  NO.
)
)  NOTICE OF APPEAL
)  OF ADMINISTRATIVE
) DETERMINATION
)
APPELLANT: Taylor Shellfish Farms (“Taylor”)

Attn: Ms. Diane Cooper

130 SE Lynch Rd.

Shelton, WA 98584
dianec@taylorshellfish.com
Phone: (360) 426-6178 x. 40
Fax: (360)427-0327

APPELLANT’S REPRESENTATIVE: Samuel W. Plauché, WSBA #25476
Tadas Kisielius, WSBA #28734
GordonDerr, LLP

2025 First Avenue, Suite 500
Seattle, Washington 98121

Phone: (206) 382-9540

Fax: (206) 626-0675

DECISION APPEALED

On August 8, 2007, the Assistant Director of Pierce County’s Department of
Planning and Land Services issued “ Administrative Determination, SD22-00, Taylor

Shellfish (Foss Property)” (“Administrative Determination”). A copy of the

Administrative Determination is attached hereto as Exhibit 1. In this Administrative

NOTICE OF APPEAL - 1 GordonDerr.

2025 First Avenue, Suite 500
Seattle, WA 98121-3140

Y AWP\Taylor\Foss'p.Notice of Appeal FINAL.082207.swp.doc (206) 382-9540
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Determination, the County concludes that: (a) Taylor was required to obtain a Shoreline
Substantial Development Permit (*SSDP™) for its activities at the Foss Geoduck Farm; (b)
the SSDP that Taylor obtained in 2000 expired pursuant to RCW 90.58.143, WAC 173-
27-090, Pierce County Code 20.76.030, and the terms of the SSDP itself; and (¢) Taylor
must obtain a new SSDP from the Pierce County Hearing Examiner to continue operation

of its geoduck farm. That August 8, 2007, Administrative Determination is the subject of

this appeal.
FACTUAL BASIS FOR THE APPEAL

L. In 2000, Taylor leased private tidelands along approximately one mile of
shoreline of Case Inlet from the North Bay Partnership (“Foss Farm”) for the purposes of
establishing a commercial geoduck farm. Specifically, Taylor intended to plant, cultivate,
and harvest geoduck at the Foss Farm on an ongoing basis.

2 The planting and harvesting cycle at the Foss Farm is similar to operations
at other geoduck farms throughout the area and uses methods developed by the
Washington State Department of Fish and Wildlife. Taylor employees insert nine-inch-
long PVC pipe into the substrate approximately one foot apart. The employees plant four
juvenile geoduck by hand into the PVC pipe. The PVC pipe temporarily protects the
vulnerable juvenile geoduck from predators. Taylor employees remove the pipes from the
sand after approximately 1-2 years when the geoduck have burrowed sufficiently into the
sand to avoid predation and drying out at low tide.

3. The geoduck continue to grow for 4-5 years after the PVC pipes are
removed. Taylor employees then harvest the geoduck by using a low pressure, high

volume water pump to loosen the sand around the geoducks and remove them from their

NOTICE OF APPEAL - 2 GordonDerr.

2025 First Avenue, Suite 500
Seattle, WA 98121-3140

Y \WP\Taylor\Foss\p.Notice of Appeal.FIN AL.082207.swp.doc (206) 382-9540
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burrows. This is the same methods employed by divers to harvest wild geoducks from
subtidal beds. This harvest takes place 5-6 years after the initial planting.

4, Taylor plants and harvests the Foss farm on a rotation, farming it in
segments. Taylor planted a portion of the farm in 2001, another portion in 2002, another
in 2003, and so on. After the harvest of each portion, Taylor replants that segment of the
farm such that the farm is in a perpetual cycle of planting, cultivation and harvesting.

5. Taylor’s geoduck farming activities at the Foss Farm do not constitute
“development” under the Shoreline Management Act (“SMA”). The Washington
Attorney General has opined that geoduck farming does not constitute “development”
under the SMA unless the farm in question substantially interferes with the public’s use of
the surface waters. AGO 2007-001, attached hereto as Exhibit 2. Taylor’s Foss Farm
does not substantially interfere with the public’s use of the waters and is therefore not
“development” under the SMA

6. Although Taylor’s Foss Farm does not constitute “development,” Pierce
County Code purports to require that all geoduck farms obtain an SSDP. In 2000, in
deference to these regulations and prior to initiating its farming activities, Taylor
requested a SSDP from Pierce County to construct and operate the Foss Farm. The Pierce
County Hearing Examiner granted the permit in December 2000. See Shoreline
Substantial Development Permit SD 22-00 (“Permit™), attached hereto as Exhibit 3. The
Permit authorizes Taylor to “cultivate the intertidal zone of private tidelands for the
commercial production of geoduck clams along the east shore of Case Inlet/North Bay.”
Id

7, The SMA and implementing regulations require construction of projects

permitted by SSDPs be completed within five years of permit issuance. See RCW

NOTICE OF APPEAL - 3 GordonDerr.

2025 First Avenue, Suite 500
Seattle, WA 98121-3140

YAWP\Taylor\Foss\p.Notice of Appeal. FINAL.082207.swp.doc (206) 382-9540




90.58.143(1); WAC 173-27-090. The Permit includes a similar restriction that is
patterned from the statute and regulations. See Exhibit 3 at pp.2-3, conditions 4 and 5.

8. Taylor completed development of the Foss Farm within five years of
issuance of the permit. Namely, Taylor established the boundaries of the farm, planted the
areas appropriate for geoduck culture with geoduck seed, registered the farm with the
Department of Fish and Wildlife, and notified potentially affected Tribes that it had
established an artificial shellfish bed. Taylor has now initiated a regular rotation of
planting geoduck on the established farm.

9. Taylor has been in continuous communication with the County regarding
its farming operations at the Foss Farm ever since it applied for and was granted its
Permit. Over the past six years, the County repeatedly confirmed that the Permit remains
valid as long as Taylor continues farming at the Foss Farm. The County confirmed that
the Permit did not expire, and Taylor was permitted to farm the property on an ongoing
basis once the farm was established. Taylor has continued to plant geoduck at the Foss
Farm on an annual basis in reliance on those assurances.

10.  On May 9, 2007, Taylor received a letter from Pierce County indicating,
for the first time, that the County interpreted the Permit as establishing timelines for the
operation of the farm. A copy of that letter is attached hereto as Exhibit 4.

11.  On June 26, 2007, Taylor prepared a letter addressing the duration of the
Permit. A copy of that letter is attached hereto as Exhibit 5. In that letter, Taylor pointed
out that the permit did not contain an expiration provision and remained in effect. Taylor
also noted that, because its operations do not substantially interfere with the public’s use

of surface waters, its farm is not “development” under the SMA and does not require an

SSDP.

NOTICE OF APPEAL - 4 GordonDerr.
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Seattle, WA 98121-3140
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12.  On August 8, 2007, David Rosenkranz, Assistant Director of Planning and
Land Services, issued the Administrative Determination that is the subject of this appeal.
Contrary to the County’s prior interpretations with respect to the Permit’s impact on
ongoing farming activities, the Administrative Determination concludes that the Permit
has expired and that ongoing farming operations, including planting and harvesting,
constitute “development” under the SMA and therefore require a new permit.

13.  The Administrative Determination appears to require that all geoduck
farms in Pierce County obtain SSDPs. The County’s conclusion in this regard is contrary
to AGO 2007-001. The County’s interpretation in this regard is also inconsistent with its
historic practices: the County is fully aware of other geoduck farms operating in Pierce
County without SSDPs.

LEGAL BASIS FOR THE APPEAL

1. The Administrative Determination is clearly erroneous because it is
contrary to the law, including, without limitation, the Shoreline Management Act (e.g.,
RCW 90.58.020, RCW 90.58.030, RCW 90.58.140, RCW 90.58.143, RCW 90.58.200),
implementing regulations in the Washington Administrative Code (e.g., WAC 173-27-
020, WAC 173-27-030, WAC 173-27-090, WAC 173-27-140, WAC 173-26-241), the
County’s Shoreline Master Program, case law, guidance documents interpreting these
laws and the County’s own historic interpretation of these laws on other, similarly-situated
farms. The Administrative Determination is based on the erroneous premise that the
ongoing planting and harvesting operations at the Farm constitute development. Based on
this premise, the County concludes that a shoreline substantial development permit is
required to plant and harvest geoduck, that Taylor’s substantial development permit
expired with respect to planting and harvesting operations, and that a new permit is

required to continue planting and harvesting activities. The fundamental premise on
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which the Administrative Determination is based is inconsistent with the law. Instead, the
farming and harvesting operations at the Foss Farm do not constitute development
because those operations do not substantially interfere with normal public use of the
surface waters. Neither do the operations at the Foss Farm constitute dredging, drilling,
filling, removal of materials, or placing of obstructions. Accordingly, no SSDP is

required to continue the planting and harvesting at the Foss Farm.

2. The Administrative Determination is clearly erroneous because it is not
supported by evidence or facts and is internally inconsistent. The Administrative
Determination concludes that the ongoing farming and harvesting activities interfere with
normal public use of surface waters such that they constitute “development™ and are
governed by the Shoreline Management Act. However, the Administrative Determination
does not investigate or consider any facts related to the impact of the farming and
harvesting operations on the public’s use of surface waters. This is despite the conclusion
in the Administrative Determination that the inquiry into whether an activity interferes
with normal public use of waters “will depend on the facts, which should be determined
by the local government.”

% The Administrative Determination is clearly erroneous because it is
contrary to the SMA, its implementing guidelines, Pierce County Code and the permit
itself. Even if the Foss Farm is “development” and requires an SSDP, these provisions of
the law, and the language of the Permit, required only that Taylor fully establish the Foss
Farm within five years of permit issuance. Taylor fulfilled that requirement. The
County’s interpretation that authorization to continue farming activities at the Foss Farm
expired is contrary to the law (including, but not limited to, RCW 90.58.143, WAC 173-

27-090, and PCC 20.76.030) and the language of the Permit itself.
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4, The Administrative Determination is arbitrary and capricious and
inconsistent with the County’s prior interpretations of the Permit and the law. According
to the County’s previous and repeated interpretations of the Shoreline Management Act,
implementing regulations in the WAC, the County’s Shoreline Master Program, and the
Permit, itself, the farming and harvesting activities at the Foss Farm were not subject to
the expiration provisions of the permit, or of the comparable provisions in the Shoreline
Management Act (including RCW 90.58.143) and implementing regulations (including
WAC 173-27-090). Accordingly, the County previously determined that ongoing farming
activities could continue at the Foss Farm without need of a new permit. The more recent
Administrative Determination, which is seemingly based on the same information that
was before the County at the time it issued its earlier interpretations, is therefore arbitrary
and capricious and inconsistent with earlier interpretations.

5. The County is time-barred from issuing an Administrative Determination
that is inconsistent with the Permit and prior interpretations of the Permit and the law.
The Permit and the County’s prior interpretations constitute land use decisions that should
have been appealed administratively and/or to the Courts pursuant to RCW 36.70C. As is
any party, the County is time-barred from challenging those earlier determinations beyond
the timeframe for filing appeals.

6. Taylor has continued to plant the Farm through its rotation, in reliance on
the County’s prior interpretations. The Foss Farm is currently planted with geoduck that
must be harvested or it will be lost. The doctrine of equitable estoppel precludes the
County from issuing an Administrative Determination that is inconsistent with its prior
interpretations and would preclude the Taylor from harvesting the geoduck it has planted.

RELIEF SOUGHT

Appellant requests the following relief:
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1. An order and judgment reversing the challenged Administrative
Determination because it is clearly erroneous, contrary to law, arbitrary and capricious

and not supported by evidence.

2 An order and judgment remanding the matter back to Pierce County’s
Department of Planning and Land Services for action consistent with the Order;
3. Any other relief as the Hearing Examiner may find just and equitable.

Respectfully submitted this 22nd day of August, 2007.

GORDONDERR LLP

i 5 WSBA #25476
Tadas Kisielius, WSBA #28734
Attorneys for Appellant, Taylor
Shellfish Farms
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% Pierce County
Department of Planning and Land Services CHUCK KLEEBERG

Director
2401 South 35th Streat
Tar.um:, Washingtor:aBMOQ—‘?otBO RECE IVED
(253) 798-7210 + FAX (253) 798-7425

AUG 10 2007
August 8, 2007
GordonDerr LLP
CERTIFIED MAIL
7005 3110 0001 9661 4204

Taylor Shellfish, Inc.
Ann: Diane Cooper
SE 130 Lynch Road
Shelton, WA 98584

RE: Administrative Determination, SD22-00
Taylor Shellfish (Foss Property)

Dear Ms. Cooper:

As you know an issue has arisen regarding your Shoreline Substantial Development Permit
(SSDP) to cultivate the intertidal zone of private tidelands for the commercial production of
geoduck clams along the east side of Case Inlet/North Bay, commonly known as the Foss
Property, SD22-00. This permit was approved by the Hearing Examiner on December 28,

2000. No appeals were filed.

The present issue involves whether the permit has expired. Planning and Land Services has
reviewed this matter and concludes that the permit was issued for five years, and that a one-
year extension was granted, thereby extending the life of the permit to six years. Accordingly,
the permit has expired and further work at the site will require application for and approval of a
new shoreline substantial development permit (SSDP).

Our position is based upon Revised Code of Washington (RCW) 90.58.143, Washington
Administative Code (WAC) 173-27-090, Pierce County Code (PCC) 20.76.030, the Hearing
Examiner’s December 28, 2000, decision, 2007 Attorney General's Opinion (AGO) No. 1, and
the Court of Appeals decision in Washington Shell Fish, Inc. v. Pierce County, 132 Wn. App.
239 (2006), as set forth below. In addition, we have reviewed the letter from Samuel W.

Piauche at Gordon Derr, LLP, dated June 26, 2007.

L. RCW 90.58.143.

RCW 90.58.143(1) sets forth time requirements for SSDPs and other shoreline permits.
Subsection 1 provides that these time requirements apply to all shoreline permits and that upon
a finding of good cause; local governments may adopt different time limits from those set forth

in this statute;

S
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(1) The time requirements of this section shall apply to all substantial
development permits and to any development authorized pursuant to a variance or
conditional use permit authorized under this chapter. Upon a finding of good
cause, based on the requirements and circumstances of the project proposed and-
consistent with the policy and provisions of the master program and this chapter,
local government may adopt different time limits from those set forth in
subsections (2) and (3) of this section as a part of action on a substantial

development permit.

Subsection 2 of RCW 90.58.143 requires that construction activity or, where no
construction activities are involved, the use or activity shall be commenced within two years of
the effective date of a SSDP. A one-year extension of the commencement date may be

approved.

Subsection 3 provides that authorization for construction activities shall terminate five
years after the effective date of the SSDP, with a possible one year extension:

(3) Authorization to conduct construction activities shall terminate five years
afier the effective date of a substantial development permit. However, local
government may authorize a single extension for a period not to exceed one year
based on reasonable factors, if a request for extension has been filed before the
expiration date and notice of the proposed extension is given to parties of record

and to the department. [Emphasis added.]

Subsection 4 addresses the effective date of SSDPs in light of appeals, etc. Of note is
that part of this section which provides that the time periods for commencing the construction or
activity, and the five year period in subsection (3) do not run where other governmental

permits/approvals are required:

(4) The effective date of a substantial development permit shall be the date of
filing as provided in RCW 90.58.140(6). The permit time periods in Subsections
(2) and (3) of this section do not include the time during which a use or activity
was not actually pursued, due 1o the pendency of administrative appeals or legal
actions, or due to the need to obtain any other government permits and approvals
for the development that authorize the development to proceed, including all
reasonably related administrative or Jegal actions on any such permits or

approvals.
I1. WAC 173-27-090.

WAC 173-27-090 parallels RCW 90.58.143. WAC 173-27-090 Subsections 1-4 appear
to be identical to Subsections 1-4 in RCW 90.58.143, except that WAC 173-27-090(3) refers to
conducting “development” activities, as opposed to “construction” activities.
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III. PCC 20.76.030.

PCC 20.76.030.G sets forth time limitations for SSDPs as well as other shoreline permits
(shoreline conditional use permits, shoreline variances, etc.). Subsection G.2 requires that
"eonstruction or substantial progress toward construction of a project shall be commenced or,
where no construction is involved, the use or activity shall be commenced within two years of
the effective date of a permit." This subsection goes on 10 allow the Hearing Examiner to

authorize a single one-year extension.

Like WAC 173-27-090(3) subsection G.3 states that "[a]uthorization to conduct
development activities shall terminate five years after the effective date of a permit. The
Examiner may authorize a single, one-year extension as set forth in Subsection 2, above." Other
subsections in G address the date of filing, the effect of appeals and litigation, revisions, etc.

IV. 2007 AGO No. 1.

In January of this year the Attorney General issued an opinion (2007 AGO No. 1)
regarding the need for SSDPs for geoduck planting, growing and harvesting activities. Although
the opinion did not address the time limitation for SSDPs, the opinion is helpful in that it
discusses the activity itself.

In this opinion the Attorney General questioned whether geoduck farming is, in and of
itself, a “development” under the SMA.! The Attorney General concludes that geoduck tube
aquaculture does not necessarily fall within the definition of “development.”

Therefore, although hypothetically a project may interfere with use of surface waters, we
conclude that the SMA addresses permitting of actual "projects" and involves a concrete
examination of whether the project imterferes with normal public use of surface waters.
The Washington Shell Fish case illustrates this approach by examining the facts of a
particular project. Accordingly, we conclude that whether 2 particular geoduck farm
interferes with normal public use of Taylor Shellfish, Inc. surface waters will depend on
the facts, which should be determined by local government when deciding if a permit is
required. See RCW 90.58.140(1).%

I RCW 90.58.030(3)(d) defines "development” 1o mean! a use consisting of the construction or exterior alteration of
strucrures; dredging; drilling; dumping; filling; removal of any sand, gravel, or minerals; bulkheading; driving of
piling; placing of obstructions; or any project of a permanent or temporary nature which interferes with the normal
public use of the surface of the waters overlying lands subject to this chapter at any state of water level[.]

2 The Attorney General also states that geoduck rubss do not fall within the ordinary meaning of the word
werructures” referred to in the definition of “development.” If tubes are not “structures,” then placing them does not

appear to amount to “construction.”
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W Washington Shell Fish, Inc. v. Pierce County, Court of Appeals Decision.’

As noted in the AGO, the Court of Appeals recently interpreted Pierce County’s shoreline
regulations with respect to geoduck activities in Washington Shell Fish, Inc.(WSF) v. Pierce
County, 132 Wn. App. 239 (2006). A brief recap of that decision may be helpful. In this case,
Washington Shell Fish (WSF) leased County Park property (tidelands) at the Purdy Spit as well
as other nearby privately owned tidelands. After receiving numerous complaints about WSEF’s
harvesting and aquaculture activities, PALS issued Cease and Desist (C&D) orders applicable to
all 11 leased properties, requiring WSF to stop its geoduck operations because they did not have
SSDPs. WSF appealed the C&D orders and the Hearing Examiner upheld the C&D orders.
WSF filed a judicial appeal (LUPA) and the Pierce County Superior Court upheld the
Examiner’s decision. WSF appealed to the Court of Appeals.

WSF argued before the Court of Appeals that it was not required to obtain a SSDP before
engaging in geoduck planting and harvesting on Jeased shorelines because such activities are not
“development.” The Court of Appeals disagreed:

In these ways, WSF's activities prevented the general public from using
certain areas of the water: (1) WSF's geoduck planting and harvesting equipment
posed a safety risk to the public; and (2) WSF's activities and fixed objects
occupied shoreline water, thereby excluding others. The testimony and exhibits
provided substantial evidence to support the hearing examiner's finding that
WSF's geoduck activities interfered with the normal public use of the surface
water. Therefore, under PCC 20.76.030, WSF engaged in "development" when it

harvested and planted geoducks on the leased properues.

WSF also argues that it merely disrupted, but did not remove, sand when it
used water jets 1o harvest geoducks. But the hearing examiner did not expressly
address WSF's sand removal; rather, he based his decision on WSF's interference
with the public's use of the surface water. Interfering with public use of the
surface water is a sufficient ground, standing alone, to support the hearing
examiner's findings and the cease and desist orders as they relate to geoduck
planting and harvesting. Thus, we do not address whether disrupting sand
provides a separate basis for requiring 2 substantial development permit under
Pierce County's shoreline regulations.

The Court of Appeals further found that the activities involving the
harvesting and planting of geoducks constituted “substantial” development:

* A petition for review of this case is pending before the Washingion Supreme Court.
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WSF admitted engaging in both planting cultivated geoducks and
harvesting wild geoducks on the leased lands (except for the Tellefson and Ohlson
properties). Neither activity is exempt from substantial development permit
requirements under PCC 20.24.030: Harvesting activities are subject 1o PCC
20.24.030(A), and planting activities are subject to PCC 20.24.030(B) through
(D). Because WSF's geoduck activities constituted substantial developments,
WSF had to apply for and to obtain the required permits before planting or
harvesting geoducks.

Washington Shell Fish, Inc. v. Pierce County, 132 Wn. App. at 250 - 253.

VI.  Taylor Shellfish’s Position.

In the case at hand, a SSDP was issued on December 28, 2000. More than six years have passed
since the permit was issued. In his June 26, 2007, letter, Samuel W. Plauche, Taylor Shellfish’s
attorney, argues that Condition 5 of the Examiner’s decision requires that the approved project
be completed within five years, with an option for a one-year extension; and that they have met
condition 5 by building/creating/installing the Foss geoduck farm within five years. Mr. Plauche
further argues that they do not need a SSDP for continued geoduck farming under the criteria set
forth in the AGO discussed above.

Taylor Shellfish describes the process by which it constructed the geoduck farm as establishing
the boundaries of the Foss farm, registering it with the WDFW, and planting the entire farmable
area with geoduck seed. Although not specifically mentioned, the actual construction appears 10
refer to the installation of PVC tubes and netting. While Taylor Shellfish considers such
activities to be “construction” of structures as required by RCW 90.58.143(3), the Anorney
General Opinion referenced above appears to be to the contrary. (“Geoduck tubes do not fall
within the meaning of the word ‘structures’ referred to in the definition of development.)

Regardless of whether the installation of geoduck tubes constitutes “structures” and/or
“construction”, WAC 173-27-090(3) and PCC 20.76.030.G(3) limit “development” activities to a
five year period. Since the Washington Shell Fish case determined geoduck aquaculture falls
within the definition of “development,” the SSDP approved for this geoduck farm is limited to 2

five-year period.

Taylor Shellfish also argues that even if a SSDP was required to establish the operation, they do
not need a SSDP for continued operation based upon the criteria set forth in the Attomey General

Opinion.
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The Planning and Land Services Department disagrees with Taylor Shellfish’s interpretation of
the Washington Shell Fish Court of Appeals decision. The decision was not limited to public
lands. The Court of Appeals specifically upheld the requirement for SSDPs on public and
private tidelands based upon the wording in Pierce County’s shoreline regulations. In the present
case, the activities of Taylor Shellfish are similar to the activities of Washington Shell Fish. Itis
this activity that necessitates the SSDP, both in 2000 and now.

In conclusion, under applicable provisions of the PCC shoreline regulations, Taylor Shellfish
was properly required to obtain 2 SSDP in 2000 for its activities at the Foss property. The permit
that Taylor obtained in 2000 expired pursuant 10 the applicable RCW, WAC, PCC provisions
and Hearing Examiner decision. To continue operation of its geoduck farm at this location,
Taylor must obtain a new SSDP from the Hearing Examiner.

In accordance with PCC 1.22, Appeals of Administrative Decisions to the Examiner, any person
aggrieved or affected by any decision of an administrative official may file a notice of appeal. A
notice of appeal, together with the appropriate appeal fee, shall be filed within 14 days of the
date of an Administrative Official’s decision, at the Public Services Building, 2401 So. 35th

Street, Tacoma, Washington.

Sincerely,

/w
U T
%m ({b/i%

Assistant Director

JG/TBIcla
ADMIN/PLANNERS/BYERS/Taylor Shellfish AD 2.doc
g Samuel W. Plauche, Attorney at Law, Gordon Derr, 2025 - Ist Avenue, Suite 500,

Seattle, WA 98121-3140

Tadas Kisielius, Attorney at Law, Gordon Derr, 2025 - 1st Avenue, Suite 500,
Seattle, WA 98121-3140

Perry Lund, Unit Supervisor, Department of Ecology, Southwest Region,
PO Box 47775, Olympia, WA 98504-7773

Jill Guernsey, Deputy Prosecuting Attorney

Vicki Diamond, Supervisor, Current Planning

Kathleen Larrabee, Supervisor, Resource Management

Ty Booth, Senior Planner

Trish Byers, Associate Planner

Mark Luppino, Code Enforcement Officer
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Wash. AGO 2007 NO. 1, 2007 WL 81009
(Wash.A.G.)

Office of the Attorney General
State of Washington
*1 AGO 2007 No. ]

January 4, 2007

DEPARTMENT OF FISH AND WILDLIFE -
SHORELINE MANAGEMENT ACT -
DEPARTMENT OF ECOLOGY - Extent to
which hydraulic project approval permits or
shoreline substantial development permits are
required for the planting, growing, and
harvesting of farm-raised geoduck clams.

1. The Department of Fish and Wildlife may not
require hydraulic project approval permits
under RCW 77.55.021 to regulate planting,
growing, or harvesting of farm-raised geoduck
clams by private parties.

2. The planting, growing, and harvesting of
farm-raised geoduck clams would require a
substantial development permit under the
Shoreline Management Act if a specific project
or practice causes substantial interference with
normal public use of the surface waters, but not
otherwise.

3. Where a geoduck clam culture project would
require a substantial development permit, the
local government and the Department of
Ecology would have a variety of enforcement
options available; in some cases, conditional use
permits might also be used to regulate this
practice,

Honorable Patricia Lantz
State Representative
26th District

P. O. Box 40600

Page |

Olympia, WA 98504-0600
Dear Representative Lantz:

By letter previously acknowledged, you have
requested an opinion on the following questions,
which we have paraphrased slightly for clarity:
1. May the Department of Fish and Wildlife
require hydraulic project approval permits
under RCW 77.55.021 to regulate planting,
growing, and harvesting of farm-raised
geoduck clams by private parties?
2. Should local governments require
shoreline substantial development permits
under RCW 90.58.140 for planting,
growing, and  harvesting farm-raised
geoduck clams by private parties?
3. If substantial development permits can be
required for geoduck farming operations,
how can local government and the
Department of Ecology address existing
operations?

Joriginal page 2JBRIEF ANSWERS

We answer the first question in the negative. RCW
77.115.010(2) limits application of Washington
Department of Fish and Wildlife (WDFW)
regulatory powers with respect to private sector
cultured aquatic products. The limitation prevents
WDFW from requiring a hydraulic project approval
permit to regulate the planting, growing, and
harvesting of geoducks grown by private
aquaculturalists.

Regarding the second question, we conclude that
farm-raised geoducks may require a substantial
development permit under circumstances where the
particular  geoduck  planting  project  causes
substantial interference with normal public use of
the surface waters. Projects that do not meet this
description would not require a substantial
development permit.

In answer to the third question, local government
and the Department of Ecology may take informal
or formal civil enforcement actions against a

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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substantial development that is undertaken without
a permit. Alternatively, conditional use permits may
be used to manage this type of aquaculture if the
approved shoreline master program includes such a
requirement.

BACKGROUND

*2 Your questions concern a new type of shellfish
farming that takes place on lower elevations of
intertidal lands. [FN1] The process involves
four-inch diameter PVC pipe cut into approximately
one-foot lengths. The short PVC tube is inserted in
the beach, leaving a few inches above the surface. A
shellfish grower places tiny juvenile geoduck clams
into the sandy substrate protected by the tube. The
tube itself, or the general area, is covered with
netting. Together, the tube and netting protect the
juvenile geoduck from predators until it grows large
enough to bury itself to a safer depth. After the
geoduck has grown a sufficient amount to avoid
predation (which requires several months), the
shellfish grower removes the netting and tubes. The
geoduck farming site may occupy many acres of
tideland.

Approximately five years after planting, geoducks
reach their marketable (and impressive) size as one
of the world's largest burrowing clams. At that
point, the shellfish grower harvests the clams which
have “burrowed” two or three feet below the
surface. A water jet loosens the substrate around the
clam's shell and siphon (also called the “neck™),
allowing the harvester to remove the geoduck from
the muck.

The harvest incidentally releases silt and sediment
which may temporarily be found in the surrounding
water. Kent S. Short & Raymond Walton, Ebasco
Environmental, Transport and Fate of Suspended
Sediment Plumes Associated with Commercial
Geoduck Harvesting (April 1992) (copy on file).
Removing a geoduck from the beach therefore
results in a temporary depression where the
substrate was loosened and the geoduck removed.
See generally [original page 3] Washingion Shell
Fish, Inc., v. Pierce Cy., 132 Wn. App. 239, 131
P.3d 326 (2006) (petition for review denied Jan. 3,
2007) (discussing geoduck aquaculture). [FN2]

1. May the Department of Fish and Wildlife

require hydraulic project approval permits

under RCW 77.55.021 to regulate planting,

R

Page 2

growing, and harvesting of farm-raised
geoduck clams by private parties?

Your first question concerns the requirement for a
hydraulic project approval (HPA) issued by the
WDFW under the authority of RCW 77.55.021.
That statute provides, in part:
(1) Except as provided in RCW 77.55.031,
77.55.051, and 77.55.041, in the event that any
person or government agency desires 1o
undertake ahydraulic- project, the person or
government agency shall, before commencing
work thereon, securethe approval of the
department in the form of a permitas to the
adequacy of the means proposed for the
protection of fish life.
RCW 77.55.021(1) (emphasis added). A “hydraulic
project” is “the construction or performance of
work that will use, divert, obstruct, or change the
natural flow or bed of any of the salt or freshwaters
of the state.” RCW 77.55.011(7). The work of
inserting tubes and netting on the tidelands for
geoduck aquaculture would be a hydraulic project
because it is “work” that “uses” and “changes” the “
bed of any of the salt or freshwaters of the state.” /d
. An HPA permit would thus be required for
geoduck aquaculture unless there is some exception.
The exception is in the statutes that address WDFW
disease inspection powers for private sector
cultured aquatic products.

*3 RCW 77.115.010(2) provides, in part:
The authorities granted the department by [the
rules implementing a program of disease
inspection and control for aquatic farmers)and
by RCW 77.12.047(1)(g), 77.60.060, 77.60.080
, 77.65.210, 77.115.020, 77.115.030, and
77.115.040constitute the only authorities of
the department to regulateprivate sector
cultured aquatic products and aquatic farmers
as defined in RCW 15.85.020.

(Emphasis added.)

Joriginal page 4JFarm-raised geoducks are within
the definition of private sector cultured aquatic
products because they are “native, nonnative, or
hybrids of marine or freshwater plants and animals
that are propagated, farmed, or cultivated on aquatic
farms”. RCW 15.85.020(3). An “aquatic farmer” is
a private sector person who “commercially farms
and manages the cultivating of private sector
cultured aquatic products on the person's own land

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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or on land in which the person has a present right of
possession.” RCW 15.85.020(2). The case of State
v. Hodgson, 60 Wn. App. 12, 802 P.2d 129 (1990),
illustrates that privately planted geoducks can be
private sector cultured aquatic products. [FN3]

RCW 77.115.010(2) allows WDFW to regulate
private sector cultured aquatic products only by
using the enumerated statutes, which do not include
the HPA permit. We reach this conclusion after
considering the two canons of statutory construction
identified in your letter and by examining the
language of the statute and the statutory scheme.

First, we examine whether the HPA statute is a later
enacted statute that might apply to geoduck farming
regardless of RCW 77.115.010(2). This concept
does not apply, however, because the general HPA
requirement dates back to the 1940s. See Laws of
1943, ch. 40, § 1. The HPA law, indeed, existed
when the original version of RCW 77.115.010(2)
was adopted in Laws of 1985, ch. 457, § 8. See
former RCW 75.20.100 (1985 HPA statute). Thus,
although a 2005 bill recodified the HPA law, we do
not conclude that it is a new legal requirement. We
therefore cannot conclude that HPA authority
reflects a latter enactment outside the scope of
RCW 77.115.010(2).

Second, we examine whether the HPA law is more
specific than RCW 77.115.010(2), because a more
specific statute is given effect if there is a conflict
with a general statute, See Pannell v. Thompson, 91
Wn.2d 591, 597, 589 P.2d 1235 (1979). However,
the HPA law is substantially broader than RCW
77.115.010(2), applying to all work and
construction in salt and fresh waters. In contrast,
RCW 77.115.010(2) has a narrow scope. We
therefore conclude that RCW 77.115.010(2) is a
later enactment and more specific with regard to
WDFW authority to regulate private sector cultured
aquatic products.

Next, we consider that RCW 77.115.010(2) does
not mention the HPA permit or terms that address
HPA requirements. The HPA statute refers to *
construction” or “work” that “uses” or “changes”
the bed or flow of state waters. RCW 77.55.021(1).
In contrast, RCW 77.115.010(2) does not use any
of these terms. Moreover, other statutes in RCW
77.55 provide explicit exemptions to the HPA
permit. See RCW 77.55.031-.071 (describing

1 g T UL v
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activities that might use or change the beds of state
waters such as crossing an established ford,
removing derelict fishing gear, abatement of certain
noxious plants, hazardous waste cleanups, and
construction of housing for sexually violent
predators). It is arguable that these express
Joriginal page 5]exemptions in RCW 77.55 should
be interpreted as providing the only exceptions to
the HPA permit. See /n re S.B.R., 43 Wn. App. 622,
625, 719 P.2d 154 (1986) (express exceptions in a
statute exclude all other exceptions).

*4 However, we do “‘not construe statutes so as to
render language meaningless.” State v. Haddock,
141 Wn.2d 103, 112, 3 P.3d 733 (2000). RCW
77.115.010(2) has no meaning if it does not reflect
a legislative intent to limit WDFW authority to
regulate private sector cultured aquatic products.
We therefore construe RCW 77.115.010(2) as a
limit on WDFW regulation of private sector
cultured geoducks using the following guidance.

First, RCW 77.115.010(2) acts as an exception and
must be read narrowly. See State v. Turpin, 94
Wn.2d 820, 825, 620 P.2d 990 (1980) (statutory
provisos should be strictly construed with doubts
resolved in favor of the general provisions to which
the proviso does not strictly apply). We also avoid
absurd or unintended consequences. Frat. Order of
Eagles, Tenino Aerie v. Grand Aerie, 148 Wn.2d
224, 239, 59 P.3d 655 (2002) (The courts “will
avoid literal reading of a statute which would result
in unlikely, absurd, or strained consequences.”).
Thus, we do not read RCW 77.115.010(2)
disjunctively as a limit on WDFW regulation of any
registered aquatic farmer, because that leads to
absurd results where, for example, WDFW could
not regulate an aquatic farmer who is hunting
because the laws regulating hunting are not on the
statutory list. We read RCW 77.115.010(2)
conjunctively. Thus, it limits regulations when
applied to both the private sector cultured aquatic
products and the aquatic farmer. [FN4]

We also rely on RCW 77.12.047(3) to reach our
conclusion. This statute provides that rules adopted
by the Fish and Wildlife Commission shall not
apply to private sector cultured aquatic products,
except for rules adopted under RCW
77.12.047(1)(g) (allowing WDFW to adopt rules *
specifying the statistical and biological reports
required from fishers, dealers, boathouses, or
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processors of wildlife, fish or shellfish.”) Under this
statute, WDFW rules governing the time, place, and
manner for taking wild fish, shellfish, and wildlife
are not applicable to private sector cultured aquatic
products. We conclude that if an HPA permit were
used to regulate geoduck planting and harvesting, it
would sidestep this express limit on the use of
WDFW rules, confounding express legislative
intent.

Finally, we consider that the HPA permit s
enforced primarily using criminal sanctions under
RCW 77.15.300. Interpretation of whether an HPA
permit is required must therefore consider the rule
of lenity. Under the rule of lenity, if two possible
constructions of a statute imposing a criminal
penalty are permissible, the criminal statute will be
construed against the state and in favor of the
accused. See, e.g., State v. Radan, 143 Wn.2d 323,
330, 21 P.3d 255 (2001). A person planting
geoducks without an HPA permit would properly
invoke the rule of lenity to argue for the above
interpretation of RCW 77.115.010(2) limiting the
HPA permit requirement. [FN5]

Joriginal page  6/2. Should local
governments require shoreline substantial
development permits under RCW 90.58.140
for planting, growing, and harvesting
farm-raised geoduck clams by private
parties?

Backeround - The Shoreline Management Act

*5 The Legislature enacted the Shoreline
Management Act (SMA) to protect and to manage
the private and public shorelines of Washington
State; to further public health, public rights of
navigation, land, vegetation, and wildlife; and to
plan for and foster reasonable and appropriate
shoreline uses. RCW  90.58.020; Samuel's
Furniture, Inc. v. Ecology, 147 Wn.2d 440, 448, 54
P.3d 1194 (2002). The SMA regulates both “uses”
of shorelines as well as “developments” on them.
Clam Shacks of Am., Inc. v. Skagit Cy., 109 Wn.2d
91, 95-96, 743 P.2d 265 (1987).

RCW 90.58.140(1) provides that development on
the shorelines shall not be undertaken unless
consistent with the SMA, with SMA guidelines, and
with local government master programs. Subsection
(2) prohibits substantial development on the
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shorelines “without first obtaining a permit from the
government entity having administrative jurisdiction
under this chapter.”

RCW 90.58.030(3)(d) defines ‘“development” to

mean:
a use consisting of the construction or exterior
alteration of structures; dredging; drilling;
dumping; filling; removal of any sand, gravel,
or minerals; bulkheading; driving of piling;
placing of obstructions; or any project of a
permanent or temporary nature which interferes
with the normal public use of the surface of the
waters overlying lands subject to this chapter at
any state of water level[.]

RCW 90.58.030(3)(e) defines “substantial
development” as “any development of which the
total cost or fair market value exceeds five thousand
dollars, or any development which materially
interferes with the normal public use of the water or
shorelines of the state.” We accept your suggestion
that we engage in the reasonable assumption that
the cost and value of such activity will exceed the
five thousand dollar threshold for “substantial”
development in RCW 90.58.030(3)(e).

“Under the [SMAJno ‘substantial development’
exists if there is no ‘development’ within the
meaning of RCW 90.58.030(3)(d), because for
there to be a ‘substantial [original page 7]
development’, there must first be a ‘development’ *
. Cowiche Canyon Conservancy v. Bosley, 118
Wn.2d 801, 812, 828 P.2d 549 (1992). Our analysis
therefore focuses on whether geoduck farming is a
development. [FN6]

Substantial development permits are administered
by local government according to shoreline master
programs. RCW 90.58.140(3). The process for
development of the shoreline master program
governing  these  permits is  described in
Weyerhaeuser Co. v. King Cy., 91 Wn.2d 721, 729,
592 P.2d 1108 (1979):
The SMA requires each local government to
develop a master program for the use and
development  of  shorelines  within  its
boundaries. RCW 90.58.080. The programs,
once approved by the Department of Ecology,
operate as controlling use regulations for the
various shorelines of the state. RCW 90.58.100.
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Analysis

We start by examining a recent case where the
Court of Appeals held that a geoduck tube
aquaculture  operation required a substantial
development permit. Wash, Shell Fish, 132 Wn.
App. 239. [FN7] The Court analyzed the Pierce
County shoreline master program definitions for
substantial development, which are identical to
SMA definitions. It held that geoduck aquaculture
in that case involved “development” because it
interfered with normal public use of the waters. Id.
at 251-52, citing RCW 90.58.030(3)(d) ( “any
project of a permanent or temporary nature which
interferes with the normal public use of the surface
of the waters overlying lands subject to this chapter
at any state of water level™).

*6 We have found the Court of Appeals opinion
answers your question only in the context of the
facts of that case, and it fails to offer an analysis
applicable to all geoduck tube aquaculture. To
answer your questions, we conclude that geoduck
tube aquaculture does not necessarily fall within the
definition of development except where it interferes
with normal public use of surface waters, as in
Washington Shell Fish:
Several witnesses testified that WSF left rope
in the water where WSF had planted geoducks,
and this rope would become entangled with
people or non-geoduck-harvest-related objects.
WSF  divers harvesting geoducks placed
markers on the water's surface that prevented
public use of that area. The PVC planting pipes
that WSF inserted into the shorelines were up
to 12 inches long, [original page 8]with their
top portions protruding vertically out of the
sand. In addition, according to one witness,
WSF used up to four boats at a time to store the
geoducks that divers harvested, one of which
was a barge large enough to drag a buoy; these
WSF boats further constricted the water surface
open to public use.
Wash. Shell Fish, 132 Wash. App. at 251. The
opinion goes on to describe the particular site where
wind surfers were affected by the project. The
relevant factors appear to be the public use of the
surface waters of the site and the manner in which
the geoduck project interfered with public
use-floating ropes on the surface, markers on the
water's surface creating barriers to public use, and
barges and boats that occupy the site to the

exclusion of the public.

Although Washington Shell Fish shows how
geoduck tube aquaculture can interfere with use of
surface waters, nothing in the description of
geoduck aquaculture necessitates such interference.
The PVC pipes protrude only inches and have no
more interference with use of the surface waters
than bags of oysters, clam nets, or a small rock on
the shoreline. The markers, floats, barges, and
entanglements affecting the surface in Washington
Shell Fish may not exist at every geoduck farm. The
neighboring public park appears to trigger the
interference with public use of the surface waters.

Therefore, although hypothetically a project may
interfere with use of surface waters, we conclude
that the SMA addresses permitting of actual “
projects” and involves a concrete examination of
whether the project interferes with normal public
use of surface waters. The Washington Shell Fish
case illustrates this approach by examining the facts
of a particular project. Accordingly, we conclude
that whether a particular geoduck farm interferes
with normal public use of surface waters will
depend on the facts, which should be determined by
local government when deciding if a permit is
required. See RCW 90.58.140(1).

We next examine the other statutory definitions of
development. The Washington Shell Fish opinion
does not address the argument that geoduck tube
aquaculture is development because the harvest
disrupts the substrate around the geoduck. Wash.
Shell Fish, 132 Wash. App. at 252 n.12. We
conclude that disruption of the substrate around a
geoduck, considered in isolation, cannot be legally
distinguished from general clam digging or raking.
Any clam harvest disrupts the substrate around the
buried clam. We find no indication that the SMA
has ever treated clam harvesting, alone, as
development. Moreover, it would lead to a
burdensome and apparently unintended
consequence where substantial development permits
would be required for all significant clam beds, both
commercial and recreational.

*7 Next, we consider whether geoduck tube
aquaculture involves dredging. In 1977, the
Washington Supreme Court affirmed the Shoreline
Hearings Board and held that clam harvesting using
a dredge was a type of substantial development.
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English Bay Enters., Ltd. v. Island Cy., 89 Wn.2d

16, 568 P.2d 783 (1977). The court rejected the

harvester's argument that the statutory definition of

development” did not explicitly include clam

harvesting.
[T]he Board found, and we find here, that it is
not the goal of the appellant's activity which
governsbut rather it is the method employed.
The appellant's operation involves the removal
of earth from the bottom of the bay. In the plain
and ordinary sense of the term, this procedure
is “dredging.” The Board found foriginal page
9Jthat this activity constitutes dredging; the
interpretation of the Board is to be given great
weight. Hama Hama Co. v. Shorelines
Hearings Bd., 85 Wash.2d 441, 536 P.2d 157
(1975).

Id. at 20 (emphasis added).

The dredging in English Bay is significantly
different. A hydraulic dredge machine removed the
top twelve inches of beach, leaving a trench while
dislodging clams. /d. at 18. The English Bay case
thus involved a dredging machine, which is
necessary to dictionary definitions of dredging, but
absent in geoduck farming. See Merriam-Webster
OnLine Dictionary, Dredging, “1 a: to dig, gather,
or pull out with or as if with a dredge -- often used
with upb: to deepen (as a waterway) with a
dredging machine”. The water jet used to loosen the
substrate around an individual geoduck is not a
dredging machine, even if water jets might be used
for dredging channels in other places. Here, the
water jet simply loosens a geoduck.

Constructing Structures

Geoduck tubes do not fall within the ordinary
meaning of the word “structures” referred to in the
definition of development. WAC 173-27-030(15)
defines structure as “a permanent or temporary
edifice or building, or any piece of work artificially
built or composed of parts joined together in some
definite manner.” This does not suggest that a
structure could comprise of PVC tubes on a beach.
The tubes are not “edifices or buildings” taken
separately, they do not form an “edifice or building”
taken together, nor are the tubes “parts joined
together in a definite manner.” Our conclusion is
reinforced by Cowiche Canyon Conservancy,
above, where the Court rejected an argument that

1‘15\1 I v v
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removal of railroad trestles was a development,
because it modified a structure. The Court there
held that removal resulted in no structures, applying
the common meaning of the term.

Drilling, Filling, And Removal Of Materials

The term “drilling” is commonly defined in terms of
creating a hole. See Merriam-Webster OnLine
Dictionary, Drill, “2 a(1) : to bore or drive a hole in
(2) : to make by piercing action <;drill a hole>"
. While tubes could be creatively described as being
“drilled into” the substrate, no hole is created. The
tube is a temporary barrier protecting the juvenile
clam,

*8 Similarly, while sand, silt, and gravel is
disturbed, geoduck aquaculture does not involve
filling of tidelands. In contrast, Dep't of Fisheries v.
Mason Cy., SHB No. 88-26, 1989 WL 106061
(Wash. Shore. Hrgs. Bd. Aug. 15, 1989), the
Shoreline Hearings Board considered a proposal to
apply several inches of gravel over large areas of
tidelands to create an artificial bed for clam
production. That filling required a substantial
development permit.

Finally, if sediment is disrupted during harvest, only
a minimal amount of sediment is actually removed
with the clam, This minimal amount of materials
removed does not comport with a reasonable
interpretation of the statutory language concerning
removal of materials.” See Black's Law Dictionary
464 (8th ed. 2004), “de minimis non curat lex” (the
law does not concern itselfwith trifles).

Joriginal page 10/Placing Obstructions

The statutory definition refers to “placing
obstructions” as ‘“‘development.” Assuming that this
refers to blocking or clogging passage on the water,
we conclude that it is conceivable that a project
might involve tubes, nets, or other materials that
obstruct passage. Arguably, the tubes could obstruct
a walker, but that would be relevant only if placed
on tidelands used by the public. This term should be
applied based on the particular project, as in
Washington Shell Fish. Local government, as the
primary  administrator ~ of the  substantial
development permit system, would determine
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whether a particular project involves placing
obstructions. See RCW 90.58.140(3); Samuel's
Furniture, 147 Wn.2d at 455. [FN8]

The Farming Practices Exception

Several comment letters have raised the farming
practices  exception  from  the  substantial
development permit in RCW 90.58.030(3)(e)(iv).
This subsection exempts:
Construction and practices normal or necessary
for farming, irrigation, and ranching activities,
including agricultural service roads and utilities
on shorelands, and the construction and
maintenance of irrigation structures including
but not limited to head gates, pumping
facilities, and irrigation channels.

Every term in the exception describes upland
farming; no term reflects aquaculture. See also
WAC 173-27-040(2)(e) (adopting statute into
regulation without any clarification or interpretation
of aquaculture practices).Moreover, the Department
of Ecology guidelines on shoreline uses distinguish
between aquaculture and agriculture. See WAC
173-26-241(3)(a), (b). We found no history to
suggest that RCW 90.58.030(3)(e)(iv) was adopted
to address aquaculture activities or that it has been
applied to aquaculture. [FN9] Accordingly, we
conclude that this exception does not apply to
geoduck tube aquaculture.

To summarize, we conclude that geoduck
aquaculture requires a substantial development
permit if conducted as described by Washingion
Shell Fish. We do not conclude that geoduck
[original page 1ljaquaculture inherently involves
interference with normal public use of the surface
waters in all locations, We also conclude that it
does not involve dredging, construction, or other
types of development described by RCW
90.58.030(3)(d).  Therefore, the  substantial
development permit requirement is not necessarily
required for intertidal geoduck farming.

*9 As described in the next section, our conclusion
does not imply that the SMA lacks authority for
local government to manage geoduck aquaculture
use of the shoreline. The SMA authorizes
conditional use permits to manage shoreline uses.

iagw o wi v
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3. If substantial development permits can be
required for geoduck farming operations, how
can local government and the Department of
Ecology address existing operations?

If there is a geoduck farm that meets the definition
of substantial development, then both state and
local government have a variety of options. First,
government may simply pursue informal measures,
like asking the geoduck farmer to obtain a permit.
Second, RCW 90.58.210 authorizes Ecology and
local government to issue penalties, orders requiring
permits, and orders requiring corrective action.
[FN10]

We also note that government may consider using
conditional use permits” to regulate geoduck
aquaculture. The Clam Shacks case, cited above,
illustrates this SMA regulatory power. In that case,
a shellfish harvester using a “hydraulic rake”
claimed that if his harvests did not involve
substantial development, then no SMA permit could
be required to regulate it as a use of the shoreline.
The Washington Supreme Court unanimously
rejected the argument. The SMA includes express
directions and powers to regulate and manage “uses”
of the shoreline. Local government may, therefore,
require a conditional use permit to manage that
hydraulic rake clam harvest. The opinion contains
the following discussion:
Clam Shacks argues that the language of the
statute and its application of the permit process
only to substantial developments limits the
SMA to developments as defined. Thus, Clam
Shacks concludes there can be no use control,
regardless of the master program, unless the
activity involved constitutes a development.
We disagree. Such construction would frustrate
the declared policy of the SMA.
Clam Shacks v. Skagit Cy., 109 Wn.2d at 95.

It is likely that shoreline master programs have not
considered using conditional use permits to regulate
geoduck aquaculture and, therefore, that option is
not immediately applicable in all jurisdictions.
However, all local master programs are being
reviewed and updated during the upcoming decade.

- See RCW 90.58.080. Ecology's guidelines for

updating master programs foriginal page 12]
provide that aquaculture of this type is a favored use
of the shoreline environment that should be
accommodated by shoreline master programs. WAC
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173-26-241(3)(b). [FN11] Therefore, this option is
prospectively available as a means for managing
existing and future operations.

We trust that the foregoing analysis will be helpful
to you.

Sincerely,
Rob Mckenna
Attorney General

Jay Douglas Geck
Deputy Solicitor General

[FN1]. Intertidal here simply refers to tidelands that
are periodically covered and uncovered by the daily
high and low tides. It is not necessary to distinguish
types of tidelands and bedlands to address the
questions.

[FN2]. Embedded and immobile shellfish are part
of the real property, under Washington law,
belonging to the landowner. State v. Longshore,
141 Wn2d 414, 5 P.3d 1256 (2000). The
proprietary aspect of shellfish is illustrated by
statutes such as RCW 79.135.130, which requires
payment of fair market value for existing shellfish
on state aquatic lands before leasing to a shellfish
farmer. Other state laws allow shellfish to be taken
without regard to the state's proprietary interest. For
example, shellfish on certain parks and public lands
are available for recreational harvest under licenses
and rules of the WDFW and other state agencies.
Shellfish may also be subject to a “right of
taking fish at all usual and accustomed grounds
and stations” created by federal treaties with
various Indian Tribes in Washington. Because
federal law creates the treaties and preempts
contrary state laws, the right of taking shellfish
under the treaty can be applied notwithstanding
state property law. See United States v. State of
Washington, 157 F.3d 630, 646-47 (9th Cir.
1998).

[FN3]. In Hodgson, a criminal defendant contended
that geoduck clams he harvested from
DNR-managed bedlands were private sector
cultured aquatic products. The court took judicial
notice that geoduck clams take five years to mature
and rejected the defendant's argument because the
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harvester's connection with the public geoduck beds
was transitory, and wild geoduck clams were not
under the active supervision and management of a
private aquatic farmer at the time of planting. State
v. Hodgson, 60 Wn. App. at 17-18. In contrast to
Hodgson, your question deals with an aquatic
farmer who actively supervises and manages the
geoduck clam bed at the time of planting.

[FN4]. Thus, a person who constructs a boat ramp,
dock, or other construction work at an aquatic farm
would require an HPA permit, because the permit
regulates construction; it does not regulate
aquaculture products.

[FN5]. Whether lenity applies here depends on
whether application of HPA laws to a geoduck
planter would be criminal. An ordinance is penal or
criminal in nature when “a violation of its
provisions can be punished by imprisonment and/or
a fine.” State v. Von Thiele, 47 Wn. App. 558, 562,
736 P.2d 297 (1987). An ordinance is remedial,
rather than criminal, “when it provides for the
remission of penalties and affords a remedy for the
enforcement of rights and redress of injuries.” Von
Thiele, 47 Wn. App. at 562. Civil and criminal
penalties may coexist without “converting the civil
penalty scheme into a criminal or penal proceeding.”
Von Thiele, 47 Wn. App. at 561.

We interpret the HPA laws using lenity because of
the primacy of the criminal sanctions; the HPA code
includes minimal civil remedial powers. For
example, the HPA laws include no provisions for
civil orders to stop work or to take corrective
actions. See RCW  90.58.210(3) (Shoreline
Management Act authorizes civil penalty, stop work
orders, and corrective action orders). While the
HPA laws include a narrow civil penalty provision,
RCW 77.55.291, the requirement of an HPA is
enforced with a criminal sanction under case law.
State v. Crown Zellerbach Corp., 92 Wn.2d 894,
602 P.2d 1172 (1979).

[FN6). In addition to substantial development
permits, the SMA contemplates conditional use
permits and variance permits. These latter types of
permits are issued by local government but require
the approval of the Department of Ecology to be
valid. RCW 90.58.140(10); Samuel's Furniture,
147 Wn.2d at 455, n.13. We discuss the option of
using conditional use permitting in response to the
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third question.

[FN7). The Washington Shell Fish case arose after
the county leased 47 acres of county park tidelands
for a nominal fee and the lessee proceeded to
remove approximately 2.7 million dollars worth of
geoducks. Wash. Shell Fish, 132 Wash. App. at 253
. The county then raised the issue of a substantial
development permit and also challenged the validity
of its lease. See Pierce Cy. v. Wash. Shell Fish, Inc.,
No. 31380-4-II, 2005 WL 536097 (Wash. Ct. App.
Mar. 8, 2005) (unpublished).

[FN8]. Washington common law also shows that
the private property interest in a shellfish farm
allows the farmer to restrain the general public from
interfering with the farm. See Sequim Bay Canning
Co. v. Bugge, 49 Wash. 127, 94 P. 922 (1908)
(lessee of state aquatic lands devoted to shellfish
operation can bring trespass action against others
who enter the lands and take clams). Thus, even if
the PVC tubes might hypothetically affect a person
crossing a shellfish farm, it is not a cognizable
obstruction of the public, because the person is
there at the farmer's express or implied permission.

[FN9]. We note that the findings section of the
Aquaculture Marketing  Act, RCW 15.85.010,
describes a general goal that aquaculture “should be
considered” a branch of the agricultural industry for
purposes of laws that advance and promote the
agricultural industry. “When the legislature employs
the words ‘the legislature finds, * as it did in RCW
80.36.510, it sets forth policy statements that do not
give rise to enforceable rights and duties. SeeAripa
v. Dep't of Soc. & Health Servs., 91 Wash.2d 135,
139, 588 P.2d 185 (1978).” Judd v. Am. Tel. & Tel.
Co., 152 Wn.2d 195, 203, 95 P.3d 337 (2004). The
Aquaculture Marketing Act, therefore, does not
amend RCW 90.58.030(3)(e)(iv) to change the
intent to address farming as described by the words
in that subsection. We conclude that for marketing
purposes, the Legislature intended to include
aquaculture with agriculture but did not intend to
erase all distinctions for purposes of environmental
regulation or other laws not related to marketing.

[FN10]. We interpret your third question as
addressing unpermitted projects where no local
decision expressly determined that no substantial
development permit is required. If local government
previously decided that a project is not a substantial
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development and did so with a final written local
decision, then that decision may be final and
unappealable because of appeal deadlines in the
Land Use Petition Act. See Samuel's Furniture, 147
Wn.2d at 463 (local government decision that
project was not in the shoreline became a final
decision that no SMA permit is required because it
was not appealed under the Land Use Petition Act,
RCW 36.70C).

[FN11]. Local government regulation of
aquaculture in the shoreline must be consistent with
the policies of the SMA, which promote appropriate
aquaculture uses. See AGO 1988 No. 24 (opining
that local government regulation of aquaculture in
the shoreline must be done consistent with the
SMA). As explained in this 19838 Attorney
General's Opinion, the Planning Enabling Act,
RCW 36.70, and local police powers cannot be
used to impose greater restrictions on aquaculture
than allowed under the shoreline master program.

Wash. AGO 2007 NO. 1, 2007 WL 81009
(Wash.A.G.)
END OF DOCUMENT
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SHORELINE MANAGEMENT ACT OF 1971
PERMIT FOR SHORELINE MANAGEMENT SUBSTANTIAL DEVELOPMENT
CONDITIONAL USE, OR VARIANCE

NOTE: THIS PAGE FOR LOCAL Application No. SD22-00
GOVERNMENT USE ONLY Administering Agency Pierce County
Date Received 06/29/00
Approved ___X __ Denied
Date 01/09/01

Type of Action: (Check if appropriate)
X__ Substantial Development Permit Shoreline Conditional Use Permit
Shoreline Variance Permit

~ Pursuant to RCW 90.58, a permit is hereby granted to:
Taylor Resources, Inc.

SE 130 Lvnch Road

Shelton, WA 98584

upon the following property: (Legal description to the nearest quarter section, township,
range):_on the east shore of Case Inlet/North Bay. on private tidelands, located

immediately north of Joemma Beach State Park

within __Case Inlet/North Bay and /or its associated wetlands.
(Name of water area)

The project will __be _ within shorelines of statewide significance (RCW 90.58.030).
(Be/Not Be)

The project will be located within a __conservancy and natural shoreline _designation.
(Environment)

The following master program provisions are applicable to the development (State the master
program sections or page numbers and specifically reference applicable conditional use or
variance provisions): Attached .

Development pursuant to this permit shall be undertaken pursuant to the following terms and
conditions: Attached

SD22-00 DOE



The following master program provisions are applicable to this development:

THE CONSERVANCY ENVIRONMENT
Definltion and Purpose
General Regulations and Policies
Preferred Uses

20.76.020 Permits Required
20.20.010 Use Activity Regulations

Chapter 20.24 Aquacultural Practices
20.24.010 Definitions
20.24.020 Guidelines for Reviewing Substantial Development Permits
20.24.030 Environment Regulations

Development pursuant to this permit shall be undertaken pursuant to the following terms and
conditions:

1 The Hearing Examiner has jurisdiction to consider and decide the issues presented by
this request.
2. The applicant has established that the request for a shoreline substantial development

permit to allow the commercial production of geoduck clams along the east shore of
Case Inlet is consistent with both the Conservancy and Natural Shoreline
Environments of the SMP and also satisfies the Aquaculture Practices Element of the
SMP.

3. The applicant has also shown that the request satisfies all criteria in the SUR and WAC
for the issuance of a substantial development permit. Therefore, said permit should
issue subject to the following conditions:

1, The applicant shall obtain permits required, If necessary, by other agencies with
jurisdiction, including, but not limited to, the U.S. Army Corps of Engineers and the
Washington State Departments of Ecology, Fish and Wildlife, and Natural
Resources.

2. A Memorandum of Agreement shall be completed and recorded by the applicant
with the Pierce County Auditor. No work shall begin on-site until the recording of
the agreement.

3. The applicant shall comply with the Washington\ State Geoduck Growers
Environmental Code of Practice that was submitted with the application.

4. Construction or substantial progress toward construction of a project for which a
permit has been granted pursuant to the Act must be undertaken within two (2)
years after the approval of the permit. Substantial progress toward construction
shall include, but not be limited to the letting of bids, making of contracts, purchase
of materials involved in development, but shall not include development or uses
which are inconsistent with the criteria set forth in WAC 173-14-100. Provided, that
in determining the running of the two (2) year period hereof, there shall not be
included the time during which a development was not actually pursued by



construction and the tendency of litigation reasonably related thereto made it
reasonable not to so pursue; provided further, that local government may, at its
discretion extend the two (2) year time period for a reasonable time based on
factors, including the inability to expeditiously obtain other governmental permits
which are required prior to the commencement of construction.

. If a project for which a permit has been granted pursuant to the Act has not been

completed within five (5) years after the approval of the permit by local government,
the local government that granted the permit shall, at the expiration of the five (5)
year period, review the permit, and upon a showing of good cause, do either of the

following:

1. Extend the permit for one (1) year; or
2. Terminate the permit; provided that nothing herein shall preclude local
government from Issuing Substantial Development Permits with a fixed

termination date of less than five (5) years.



hq:eli r‘hl_:;(e:u o :}971 and nnthlng in this
cant 'irnm ompliance with any, other .federal, ata.te, or
cabl tn this project, but ~mot

_____ i T0 -mzs p}:m:cm w:::.:. NOT BEGIN OR'IS.NOT. m:mon:zzn "UNTIL THIRTY
. (30) " DA¥s "FROM THE DATE OF FILING ORDER OF " THE mmcovmmmm WITH THE REGIONAL .
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T R “Signatufe of huthn:i;gd_;océi Government Official

THIS SECTION FOR DEPARTMENT OF ECOLOGY USE ONLY IN REGARD TO A SUBSTANTIAL DEVELOPMENT
PERMIT WITH A CONDITIONAL USE OR VARIANCE.

pate received by Department of Ecology

Denied

approved

This substantial uevelopment permit with conditional use/variance is approved by the
Department of Ecology pursuant to Chapter 90.58 RCW. Development shall be undertaken
pursuant to the following additional terms and conditions:

Date Signature of Authorized Department cf Ecology Dfficial



EXHIBIT 4



2

Pierce County

Department of Planning and Land Services

2401 South 35th Street
Tacoma, Washington 98409-7460
(253) 798-7210 « FAX (253) 70B8-7425

May 9, 2007

Taylor Resources, Inc.
Attn: Diane Cooper
SE 130 Lynch Road
Shelion, WA 98584

RE: SD22-00 (Foss)

Dear Ms. Cooper

CHUCK KLEEBERG
Director

In & decision dated December 28, 2000, and effective January 9, 2001, the Pierce County
Hearing Examiner approved the above-referenced case for a geoduck aquaculture farm. Please
reference Conditions 4 and 5 of that decision. Timelines were established as to how many

years the farm may operate.

Based on such, when did the farm start operations and is it still in operation? Please provide
evidence. Based on the answers, the farm may be operating within the allowable timelines, If
so it is appropriate for this department to conduct a site inspection. It is also possible that the
farm may be operating outside the allowable timelines and may need to cease operations and/or

obtain necessary shoreline permits with associated environmental Teview.

Kindly provide a response to me by May 24, 2007. Should you have any questions please
contact me at (253) 798-7425, fax (253) 798-7425, or email tv.booth@co.pierce.wa.us.

Sincerely,

sl | EJD_EK_)

TyBooth J’g, a@_.:gc_é@ﬂ\__

Senior Planner

e Vicki Diamond, Current Planning Supervisor
Kathleen Larrabee, Resource Management Supe

Adonais Clark, Senior Planner

Patricia Byers, Associate Planner

Prinlod on rocycled papar
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206-3B2-2540
206-626-0675 Fax
www.buckgordon.com

Aftaorneys at Law

June 26, 2007

Mr. Ty Booth

Senior Planner

Pierce County Planning & Land Services
2401 So. 35™ Street

Tacoma, WA 98409

RE: Shoreline Substantial Development Permit SD 2-00, Taylor Shellfish Farms

Dear Mr. Booth:

We represent Taylor Shellfish Farms ("Taylor") with regard to the above-referenced permit.

We have prepared this letter in response to your inquiry to Diane Cooper regarding the current
status of Taylor's geoduck farm on its Foss lease property ("the Foss farm."). This letter also
sddresses several of the allegations in David Bricklin's June 15, 2007 letter to Vicki Diamond

concerning SD 22-00.
I Conditions 4 and 5 of SD 22-00.

You have inquired as to when Taylor commenced operations on its Foss farm. Taylor began
constructing its geoduck farm on the Foss lease property in the summer of 2001, shortly after
SD 22-00 was granted. That commencement of construction occurred within the time period
established by Condition 4 of SD 22-00, which requires that "[clonstruction or substantial
progress toward construction of a project for which a permit has been granted pursuant to the
Act must be undertaken within two (2) years after the approval of the permit.”

You have also inquired as to whether Taylor continues 1o operate its Foss farm. Taylor is
indeed continuing to operate its Foss farm, although Taylor has now completed construction of
its farm. Specifically, the boundaries of the Foss farm have been established, the farm has
been registered with the Washington Department of Fish and Wildlife, and, over the past six
years, Taylor has planted the entire farmable area with geoduck seed. The completion of the
construction of the farm occurred within the time period established in Condition 5 of SD 22-
00, which requires that project construction be completed within five years of permit issuance.

Based on the foregoing, the Foss farm is operating within the timeframes established in SD 22-
00. You indicated in your correspondence with Ms. Cooper that it is an appropriate time for
the Department to conduct a site Visit. We invite you and other representatives of the
Department to the Foss farm for a site visit at your convenience. Please contact Ms. Cooper

directly to arrange logistics.

YAWPATAYLOR\CASE INLET SDP\L.BOOTH 5 YEAR LETTER.D&2607.5WP.DOC




Mr. Ty Booth -2- June 26, 2007

I/ Response to Mr. Bricklin's claim that the Foss permit expired.’

In his June 15, 2007, letter, Mr. Bricklin argues that the Shoreline Substantial Development
Permit for the Foss farm has expired. Mr. Bricklin appears to interpret the language of
Condition 5 of SD 22-00 not as requiring that the Foss farm be fully established within five
years of permit issuance but as an absolute limitation on the length of the permit, /.e. that SD
22-00 expires in five years regardless of the status of the Farm. That interpretation is incorrect

for several reasons.

A. Under the permit language and applicable Shoreline Management Act
provisions, SD 22-00 has not expired.

Condition 5 in SD 22-00, the condition at issue here, provides as follows:

If a project for which a permit has been granted pursuant to the Act has not
been completed within five (5) years after the approval of the permit by local
government, the local government that granted the permit shall, at the
expiration of the five (5) year period, review the permit, and upon a showing of
good cause, do either of the following:

1. Extend the permit for one (1) year; or
Terminate the permit, provided that nothing herein shall preclude
local government from issuing Substantial Development Permits
with a fixed termination date of less than five years.

This condition requires that the project for which SD 22-00 was granted -- installation of a
geoduck farm on the Foss lease - be completed within five years. As noted above, Taylor has

fulfilled that condition.

Condition 5 of SD 22-00 was not created whole cloth by the Hearing Examiner; that condition
is grounded in the provisions Shoreline Management Act itself. Reference to relevant portions
of the Act is therefore helpful in interpreting Condition 5. The statutory antecedent for
Condition 5 of SD 22-00 is found in RCW 90.58.143(3), which provides:

Authorization to conduct construction activities shall terminate five years after
the effective date of a substantial development permit. However, local
government may authorize a single extension for 2 period not to exceed one

year based on reasonable factors . . ..

In reviewing whether Taylor has completed " construction activities" at its Foss farm, it is useful
to review the definition of “construct." Construct means "build" or "to create.” Webster's I/
New Riverside University Dictionary. Taylor built, or created, its Foss farm when it established

1 While not relevant to the issue at hand, Taylor must respond to Mr. Bricklin's claim that the
Foss farm is increasing erosion in the area. Mr. Bricklin offers no support for this allegation,
and we do not believe any exists. In fact, any erosion that is occurring on Mr. Bricklin's clients’
property is likely attributable to the significant clearing operations that Mr. Bricklin's clients
recently engaged in, presumably to enlarge their view.

YAWPATAYLOR\CASE INLET SDPALBOOTH 5 YEAR LETTER.062607.5WP.DOC
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the corners of the farm area, planted the farm area with geoduck and registered the farm with
the Washington Department of Fish and Wildlife ("WDFW"). Indeed, at the outset of its
operations, Taylor notified relevant Native American Tribes that it intended to "create" a
shellfish farm on the Foss property. See Attachment 1, January 24, 2001 letter from William
Taylor to David Winfrey ("Please consider this letter our notification to you on the creation of
artificial shellfish beds.") Under WDFW's regulations, the Foss farm is now an aquatic farm.
WAC 220-76-015 ("An aquatic farm is any facility or tract of land used for private, commercial
culture of aquatic products.”) Thus, Taylor's current cultivation activities on the Foss farm
constitute operating an existing, established farm, and those activities are not prohibited by

Condition 5 of SD 22-00.

B. The Foss farm is not the type of ongoing mining or dredging activity that
requires a five year permit limitation.

We fully recognize that some ongoing activities that are regulated as "development" under the
Shoreline Management Act are generally subject to time limitations in substantial development
permits, For example, substantial development permits for mines typically include a five-year
limitation. Substantial development permits for dredging activities are also often subject to
time limits. This is because mining and dredging are themselves included in the statute’s
definition of “development.” See RCW 90.58.030(3)(d). Thus, if mining or dredging activities
continue after five years, the mine or dredging area continues to expand and construction is
not “complete.” The Foss farm, by contrast, is now an established farm and, while farming
operations continue, the cize of the farm area will not expand.

Indeed, the Washington Attorney General recently opined that geoduck farming is dissimilar
from mining, dredging and other ongoing activities that are typically subject to a five-year
limitation in shoreline permits. See Washington Attorney General Opinion 1007 No. 1 at &-10.
It would be contrary to the Attorney General's Opinion for the County to now determine that
the Foss farm is subject to a five-year permit limitation because it involves “dredging" or
"mining" activities that may be subject to such a time limit,

The Attorney General found that geoduck farming is only requlated "development" under the
Shoreline Management Act when the project itself (i.e. the farm), based on the equipment used
and the public use of the area, interferes with the normal public use of surface waters. /d. at 8.
The Act does not place a five-year time limit on projects that are "development" because they
interfere with the public use of surface waters; indeed, the Act expressly recognizes that such
projects may be permanent. RCW 90.58.030(3)(d) (defining as development "any project of a
permanent or temporary nature which interferes with the normal public use of surface waters. .

.." (Emphasis added.))

An analogy is useful. When local governments grant shoreline substantial development
permits for docks (which often interfere with the normal public use of surface waters), the
permit itself typically does not expire. That is true even though ongoing activities may be
occurring at the dock (boat moorage, swimming, or, in the case of commercial docks, barge
loading activities, etc.) Thus, the dock itself, along with the associated activities, is permitted
to continue in place so long as construction was completed within the timeframe provided in
the Act. Similarly, with respect to the Foss farm, having completed the construction of the
Farm within the time period provided in the Act (and the permit), the farm is permitted to

YAWPNTAYLORVCASE INLET SDP\L.BOOTH § YEAR LETTER.062607.5WP.DOC
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remain in place, and Taylor is permitted to continue the farming activities associated with the
farm.

We also recognize that, in some instances, even where a five-year expiration is not required by
the Shoreline Management Act, local governments have placed time limitations on certain
projects as a means of addressing potential environmental impacts. However, when local
governments set such an expiration period, they do so clearly and explicitly See, e.g.,
Washington State Ferries v. City of Edmonds and Dept. of Ecology, SHB No. 03-013, 2003 WL
22476216 (Order Granting Summary Judgment and Dismissal, 2003) (shoreline permit for ferry
terminal improvements provides "the use of the subject site for the development approved
under this permit shall expire five years from the date the application is finally approved by the
City. ..."); Puget Sound Mussels, Inc. v. Kitsap County, SHB 90-59, 1991 WL 55611 (Order
Granting Partial Summary Judgment, 1991) (conditioning a salmon net pen permit on a
requirement "[t]hat the shoreline substantial development permit shall expire five years from
issuance. A new permit shall be required to continue operations.") Condition 5 of SD 22-00
contains no such explicit expiration provision. Rather, as discussed in detail above, the more
reasonable interpretation of that condition is that it requires, pursuant to the Shoreline
Management Act's statutory language, construction of the farm be completed within five years
of permit issuance. Taylor has satisfied that condition.

c. A five-year permit limitation would render geoduck farming impossible.

Geoduck cultivation operations occur on a four-to-six-year crop cycle, That means geoduck
clams are harvested from four to six years after they are planted, with the last of the crop being
harvested in year six. Because it typically takes six years to fully harvest a geoduck crop,
geoduck farmers generally cannot harvest even 2 single crop cycle within five years of

commencing operations.

In addition, geoduck farms typically contain more than a single crop cycle. That is because
geoduck farms, particularly farms the size of the Foss farm, cannot be completely planted in a
single year. On the Foss farm, approximately 1/6 of the farm area was planted in 2001,

another 1/6 planted in 2002, another 1/6 in 2003, and so forth. Then, when the mature
geoduck are harvested from a portion of 2 farm, the harvested area is typically replanted with a
new crop. The County was fully aware, and made the Hearing Examiner aware, that Taylor's
proposed Foss farm involved the repeated planting and harvesting of geoduck from the farm
property. See December 28, 2000, Hearing Examiner Decision at 2 (Comments of Ty Booth,
County Planning Division staff: “They will plant four baby clams in PVC pipes and five years
hence will harvest the clams with water jets and sell them in Asia. They will then repeat the

rocess.")
P

These geoduck farming practices would be completely impossible if permits for geoduck farms
expired in five years. Thus, interpreting Condition 5 of SD 22-00 as a five-year term limit for
the Foss permit would render impossible the project that the permit ostensibly allows. Such a
result is not only illogical, it would be contrary to state and local shoreline guidelines. The
Department of Ecology's shoreline guidelines make clear that aquaculture is an activity of
statewide interest and is a preferred use of shoreline areas. WAC 173-26-241(3)(b). Pierce
County's shoreline regulations are in accord. Pierce County Code Section 20.24.020(A)(1)
("The use of shoreline areas for aquaculture shall be encouraged for the production of
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commodities for human consumption and utilization.") The Shorelines Hearings Board has
made clear that any condition that makes it impossible to use shoreline areas for a preferred
shoreline use is contrary to the Shoreline Management Act. See, e.g., Sperry Ocean Dock v.
City of Tacoma, SHB Nos. 89-4 and 89-7, 1990 WL 151757 (Final Findings of Fact, Conclusions

of Law and Order, 1990).

The only interpretation of Condition 5 that does not result in SD 22-00 essentially prohibiting
geoduck farming is to interpret Condition 5 as requiring that Taylor's Foss farm be fully
established no later than five years from permit issuance. That interpretation is consistent with
the Shoreline Management Act, it is how Pierce County has interpreted Condition 5 to date,
and it is the interpretation the County should continue to embrace.

1/ Conclusion.

Since applying for its permit for the Foss farm, Taylor's employees have engaged County staff
in numerous discussions relating to the farm. From these discussions, as well as various
materials provided by Taylor with its application, it has been clear to all involved that Taylor is
continuing to harvest and replant its Foss farm. Staff has confirmed on several occasions over
the years that it interprets the permit for the Foss farm to be in place so long as Taylor
continues farming that area. Taylor has now invested, quite literally, millions of dollars in
geoduck seed based on its understanding that SD 22-00 remains in effect. A change in the
County's interpretation of the permit conditions at this late date would cause significant

damage to Taylor.

It also bears emphasizing that Taylor does not believe that its Foss farm constitutes
"development" under the Shoreline Management Act. Because of the farm's location and the
manner in which the activities on the farm are conducted, the farm does not interfere with the
public use of surface waters. Taylor nevertheless pursued (and obtained) a substantial
development permit from Pierce County for the Foss farm, in deference to Pierce County's
Master Program. If Pierce County re-interprets the conditions in SD 22-00 to render ongoing
geoduck farming activities impossible, Taylor will be left with no alternative but to contest the

applicability of the County's substantial development permit to the Foss farm.

Based on the foregoing, we request that the County reject any suggestion that Taylor's permit

has expired.
Very truly yours,
I //7 o

amuel W Flau

SWP:TAD

Attachment

cc: Jill Guernsey
Vicki Diamond
Client
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ATTACHMENT 1

January 24, 2001

Mr. David Winfrey
Puyallup Tribe

6824 Pioneer Way East
Puyallup, Washington 98371

Subject: Creation of Artificial Shellfish Beds

Dear Mr. Winfrey: -

Please consider this letter our notification to you on the creation of artificial shellfish beds. This
notification procedure follows the direction outlined in the Implementation of Shellfish Provisa,
CV 9213, Sub-proceeding No. 89-3, Section 6.3.

The location of the beds and species cultivated is as follows:
Description Species

North Bay Partnership Geoduck
Second Class tidelands

Partions of Section 8,9,16

Township 20 North, .

Range | West, W.M,,

Pierce County

According to our survey and in our opinion. there is not a natural shellfish bed at this site. A
copy of the survey information is attached. A copy of the survey information is attached. Please
contact Dave Robertson at this office if you wouid like an on-site visit. According to the
Implementation Order, you will notify us within fiftzen days of receipt of this letter if you object
to our determination.

Sincerely, ' .
e\ e
. (
William J. Taylor
Taylor Shellfish Farms

TAYLOR SHELLFISH CO. = TAYLOR RESDURCES [NC. * TAYLOE TIMBER INVESTMENT CO, * TAYLOR RESTAURANTS INC,

SE 1]J0 LYNCH ROAD SHELTON, WA SESE4 PHONE 36D 426 6178 FAX Y60 427 0117
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{ER ACTIVITIES DESCRIBED
\CTICES APPLICATION, ETC.) ALSO INDICATE WHETHER WORK HAS BEEN COMPLETED AND INDICATE ALL EXISTING WORK ON DRAWINGS.
TYPE OF APPROVAL ISSUING AGENCY . IDENTIFICATION NO. DATE OF APPLICATION DATE APPROVED | COMPLETED?
PA TEW
1A LEAD AGENCY: ?; cree Co u.n“|'?/ _EEPA DECISION: ISEPA DECISION DATE:

HAS ANY AGENCY DEMIED APPROVAL FOR THE AGTIVITY DESCRIBED HEREIN OR FOR ANY ACTIVITY DIRECTLY RELATED TO THE ACTIVITY DESCRIBED

JEREIN? OYES )zmo IF YES, EXPLAIN:

Applicaton Page 3 of 6
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|NCLUDING MATERIALS, LABOR, MACHINE RENTALS, ETC. '

COST OF PROJECT. THIS MEANS THE FAIR MARKET VALUE OF THE PROJECT.
L2s500.22

OCAL GOVERNMENT WITH JURISDICTION:
erce County

RPS, COAST GUARD, AND DNR PERMITS, PROVIDE NAMES. ADDRESSES. AND TELEPHONE NUMBERS OF ADJOINING PROPERTY OWNERS, LESSEES. ETC..
+ ZNOTE: SHORELINE MANAGEMENT COMPLIANCE MAY REQUIRE ADDITICNAL NOTICE — CONSULT YOUR LOCAL GOVERNMENT.
NAME ADDRESS PHONE NUMBER

——p |

OTAL

e

/

:CTION C - This section MUST be completed far any permit covered by this application. .

APPLICATION IS HEREBY MADE FOR A PERMIT OR PERMITS TO ALTHORIZE THE ACTIVITIES DESCRIBED HEREIN. | CERTIFY THAT | AM FAMILIAR WITH THE
:ORMATION CONTAINED IN THIS APPLICATION, AND THAT TO THE BEST OF MY KNOWLEDGE AND BELIEF, SUCH INFORMATION IS TRUE, COMPLETE. AND
CURATE. | FURTHER CERTIFY THAT | POSSESS THE AUTHORITY TO UNDERTAKE THE PROPOSED ACTIVITIES. | HEREBY GRANT TO THE AGENCIES TO WHICH
THIS APPLICATION 1S MADE, THE RIGHT TO ENTER THE ABOVE-DESCRIBED LOCATION TO INSPECT THE PROPOSED, IN-PROGRESS OR COMPLETED WORK. |

AGREE TO START WORK ONLY AFTER ALL NECESSARY PEAMITS HAVE BEEN RECEIVED.

NATLIRE OF APPLICA) _AerHaleen AGENT . TE
@v—m 2 ‘7[ v / 00

A Nt

[

HEREBY DESIGNATE

[0 ACT AS MY AGENT IN MATTERS RELATED TO THIS APPLICATION FOR PERMITIS). | UNDERSTAND THAT [F A FEDERAL PERMIT IS ISSUED,

u‘\\ \\ ==
DATE \

SIGNATURE OF LANDOWNER (EXCEPT PUBLIC ENTITY LANDOWHNERS, E.G. DNR) DATE

THE APPLICANT AND THE AGENT. IF AN AUTHORIZED AGENT IS DESIGNATED.

THIS APRLICATION MUST BE SIGNED BY

nlanyhpm.rnuun-ugmwulmwilcd&!uwm.mmh.wmupuyunyvid:.mm.wdum:
or fraudulent "

' Ang same io in any false, ficit or

U.5.C §1001 provides that: Whnoever, \n amy manner within he jurisicion
1enal ftaed or makes any false, Bcﬁltm.nrhumlmlmmrmmummmwwwmmu j

ry‘mluimodmimm:usm.mnulmpumnedm:mmﬁyﬂnwhm 5

marsh-.'bdé,:é.wiam
Hial such as sand, grav

v {th .prdp@lsed--buiidings- or structures above "‘EI;';E';Q%
: atwill have an obstructed

imate location of and numbe

sgram which provides
gls being:sought: - -

conditional use or varianc
conditional use, or, in th

These Agencies are Equal Oppartunity and Affirmative Action employers.
For special accommodation needs, pleasa contact the appropriale agency from Appendix 8.

Appicaton Page L of B
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SHORELINE MANAGEMENT ACT OF 1871
PERMIT FOR SHORELINE MANAGEMENT SUBSTANTIAL DEVELOPMENT
CONDITIONAL USE, OR VARIANCE

NOTE: THIS PAGE FOR LOCAL Application No, SD22-00
GOVERNMENT USE ONLY Administering Agency Ei
. Date Received D6/29/00
Approved ___X___ Denied
Date 01/09/01

Type of Action: (Check if appropriate)
__X__ Substantial Development Permit Shoreline Conditional Use Permit
Shoreline Variance Permit

Pursuant to RCW 80.58, a permit Is hereby granted to:
es, InC.
SE 130 Lvnch Road

Shelton, WA 98584

upon the following property: (Legal description fo the nearest quarter section, fownship,
f |

range): r niet/N ! ivate {i located
immediately north of Joemma Beach Stafe Park

within ___Case Inlet/North Bay and /or its associated wetlands.
(Name of water area)

The project will__be _ within shorelines of statewide significance (RCW 90.58.030).
(Be/Not Be)

The project will be located within & medesignaﬁon.

(Environment)

The foliowing master program provisions are applicable to the development (State the master
program sections or page numbsrs and specifically reference applicable conditional use or

variance provisions): Attached 4
Development pursuant to this permit shall be undertaken pursuant to the following terms and

conditions: Attachad .

5D22-00 DOE



The following master program provisions are applicable to this development:

THE CONSERVANCY ENVIRONMENT
Definition and Purpose
General Regulations and Policies
Preferred Uses

20.76.020 Permits Required
20.20.010 Use Activity Regulations

Chapter 20.24 Aquacultural Practices
20.24.010 Definitions
20.24.020 Guidelines for Reviewing Substantial Development Permits

20.24.030 Environment Reguiations

Development pursuant to this permit shall be undertaken pursuant to the following terms and
conditions:

1. The Hearing Examiner has jurisdiction to consider and decide the issues presented by
this reguest.
2. The applicant has established that the request for a shoreline substantial development

permit fo allow the commercial production of geoduck clams along the east share of
Case Inlet is consistent with both the Conservancy and Natural Shoreline
Environments of the SMP and also satisfies the Aquaculture Practices Element of the

SMP.

3 The applicant has also shown that the request satisfies all criteria in the SUR and WAC
for the issuance of a substantial development permit. Therefore, said permit should
issue subject to the following conditions:

1, The applicant shall obtain permits required, if necessary, by other agencies with
jurisdiction, including, but not limited to, the U.S. Army Corps of Engineers and the
Washington State Depariments of Ecology, Fish and Wildiife, and Natural
Resources.

2 A Memorandum of Agreement shall be completed and recorded by the applicant
with the Pierce County Auditor. No work shall begin on-site untll the recording of

the agreement.

3, The applicant shall comply with the Washingtor{ State Geoduck Growers
Environmental Code of Practice that was submitted with the application.

4. Construction or substantial progress toward construction of & project for which a
permit has been granted pursuant 10 the Act must be undertaken within two (2)
years after the approval of the permit. Substantial progress toward construction
shall include, but not be limited o the letting of bids, making of contracts, purchase
of materials involved in development, but shall not include development or uses
which are inconsistant with the criteria set forth in WAC 173-14-100. Provided, that
in determining the running of the two (2) year period hereof, there shall not be
included the time during which a development was not actually pursued by



oy of litigation reasonably related thereto made It
rovided further, that local government may, at its
discretion extend the two (2) year time period for a reasonable time based on
factors, including the inability 10 expeditiously obtain other governmental permits
which are required prior to the commencerment of construction.

rmit has been granted pursuant to the Act has not been
ars after the approval of the permit by local government,
permit shall, at the expiration of the five (5)
a showing of good cause, do either of the

construction and the tenden
reasonable naot to s0 pursus; p

. If a project for which a pe
completed within five (5) ye
the local government that granted the
year period, review the permit, and upan
following:

1 Extend the permit for one (1) year; or ,
2. Terminate the permit; provided that nothing herein shall preciude local

government from Issuing Substantial Development Permits with a fixed
termination date of less than five (5) years.
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- signetufe of huthorized Locdl Government 0Zficial

TETIE SECTION FOR DEPARTMENT OF ECOLOGY USE ONLY IN REGARD TO A SUBSTANTIEL DEVELOPMERT
PERMIT WITE A CONDITIONAL TUSE OR VAEIRNCE.

ng~e received by Depa=tment of Ezclogy

approved 5 Denied

mhis pubstantiel development permit with conditional mse/varience is approved DY ‘the
Depe—tment oI Ecology pucsuant to Chapter 50.5B RCW. Development shall be unde—talien
pursuant o the following additionzl teIms znd conditione:

Date signetuze of a=the-ized Department cf Ecclogy ofsicisl



