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BEFORE THE SHORELINES HEARINGS BOARD
~ STATE OF WASHINGTON'

TAYLOR RESOURCES, INC. 2 Washington
cotporation, also known as TAYLOR -
SHELLFISH FARMS, and NORTH BAY
PARTNERS LLC; M. LESLIE FOSS,

2 _Petitioner/Intervenors',‘ _ : ~ SHB NO.. 08-010
SHB NO. 08-017
V. :
L , : - ORDER DENYING MOTION TO -
PIERCE COUNTY and COALITION TO - \ DISMISS f -

PROTECT PUGET SOUND HABITAT,

h Respondent/Intervenor.

' ‘Petitionéi', Taylor Resources Inc., a Washington corporation also known as Taylor
Shellfish Farms (Taylor Farms) is challenging a decision issued by the Pierce County Heéring
Examiner, conohiding that a geoduck operation at the “Foss Farm” is fecjuiréd to obtain a new

shoreline substantial development permit. The Hearing Examiner’s original decision was -

‘appealed in SHB No. 08-010 and the Hearing Examiner decision on reconsideration was

appealed in SHB_NO. 08-017. With the agreément of the parties, the tWo'appeals were

consolidated for hearing. The Cdalition to Protect Puget Sound Habitat (Coalition) has

intervened as a respondent in the case and North Bay Partners LLC and M. Leslie Foss have
intervened as péiitioners.
_ The Coalition and Pierce County have filed motions to dismiss the appeal, contending the

Board lacks jurisdiction over the matter because it does not involve the granting, denying, or

/

ORDER DENYING MOTION TO DISMISS
SHB NO. 08-010, 017 | (1)
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rescinding of a permit. RCW 90.58.180(1). Taylor Resources opposes the motions for summafy

judgment, claiming that Pierce County’s actions in this case constituted revocétiqn of their
shoreline permi’g.
\ In/consic?icring the moﬁons, the Board reviewed the following submissions:
1. C_bali;tion’,s Motion to bismiss.
2. Tayl(é)r Resources Response to"Motion to Dismiss.
| 3. Declaration.of Duncan M. Greene with Attéchinents 1-15.
4, Coal%tionss Reply on Motion to Dismiss with Exhibit I
5. North Bay Partners Response to anli’t_ion’s Motion to Dismiss.
6. Pierse Couﬁty’s Motion to Dismiss.
7. Taylér Resources’ Response to P_ierce Counfy’s Motion to Dismiss.
The .Bqard cOnsidered the motions on the record before it, withbut oral argument. Based upoﬁ
the recé)_r'ds and fﬂes in the case, the e\}idsnce submittsd, and the bﬁeﬁng of counsel; the Board
enters the follov{?ing déqis_ion. | | |

Factual Backeround.

Taylor Rgesources Inc. applied for a shoreline sqbstantial developmsnt permit 1n 2000 to
.conduct commefciérl geoduck cultivation on private tidélslj.ds in Pierce County known as the _‘
“Foss Farm.” Tile application indicated.thé proposed starting date for the l:;roj ect would be |
summer 2000 and the e'stimated duration of the activify would be “on-going.” (Greene
Declaratibn, -Attiachmént 1) A public hearing sn the proposal was conductsd by the _Pierce |

County Hearing?Examiner in December 2000. (Greene Declaration, Attachment 2). The Staff

'ORDER DENYING MOTION TO DISMISS
SHBNO. 08-010,017 )
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Report and test1mony from staff indicated the prOJ.ect would involve plantmg baby geoducks in
PVC pipes for cultrvatlon and subsequent harvest after approx1mate1y five years. The company
Would then ¢ repeat the process.” The testimony at hearrng acknowledged that Taylor’s request
was for on-going activity. The staff recommended approval of the application.. (Greene
Declaration, Attacbrnent 2). In 2000, the Pierce County Hearing Examiner found ‘the geoduck
pro'ject‘ consistent with governing-regulations and granted the permit subject to several conditions

including the followmg language regarding t1m1ng

4. Constructlon or substantial progress toward construction of a project
for which a permit has been granted pursuant to the Act must be
undertaken within two (2) years after the approval of the permit..
Substantial progress toward construction shall include, but not be limited
to the letting of bids, making of contracts, purchase of materials involved
in development, but shall not include development or uses which are
inconsistent with the criteria set forth in WAC 173-14-100. Provided,
that is determining the running of the two (2) year period hereof, there -
shall not be included the time during which a development was not -
actually pursued by construction and thé tendency of litigation
reasonably related thereto made it reasonable not to so pursue; provrded

. further, that local government may, at its discretion extend the two (2)

* year time period for a reasonable time based on factors, including the
inability to expeditiously obtain other governmental permits which are
required prior to the commencement of COnstruction. '

5. If a prOJect for which a permrt has been granted pursuant to the Act
has not been completed within five (5) years after the approval of the

~ permit by local government, the local government that granted the permit
shall, at the expiration of the five (5) year period; review the permit, and
-upon a showing of good cause, do either of the following:

1. Extend the permit for one (1) year; or

2. Terminate the permit; provided that nothing herein shall
preclude local government from issuing Substantial Development
Permits with a fixed termination date of less than five (5) years.

ORDER DENYING MOTION TO DISMISS
SHB NO. 08-010, 017 S ¢)
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(Greene Deolarajcion, Attaehment 2). The County included this language as a standard permit
condition. The Pierce Couﬁty planner assigned to the proj ect indicated this language was
“boilerplate.” ‘(Qg}reene Declaration, Attachrﬁent 4,p.15). |
. After‘ the permit Waé gran‘ted, Taylior Resources-begen acti%zities ne’cessdry to .establi;‘sh the

geoﬂuok farm. 'il“hey.surveyed the.area, notified necessary Tribes, and registered with
Washington De}éartment of F ieh and Wiidlife and the Washington Department of Health. They
then bean plan’éing young geoduck in PVC pii)es a.ﬁd maintaining the farm with. protective
netting. | (Greene Deolaraﬁon, Attac_hment 4, p. 128-13'0).. >T.hey planted poﬂrtijons of the propefty |
with y'o'ung geoduck each year‘ and by the end of five yeers 'they had completed‘an initiel planti'ng
of geoduck ovelf; the er_ltire.farm ’a‘:rea. (Id. at _pp,.. 136,169). | |

| While th%ey were developing the farm, Taylor Re_sources had cenversations With Ty |
Booth, the as'sig‘:hed plaﬁ_ner ‘f\or Pierce Couhty? 1n _Whichv he indicated that ence the fafm was
established 'Withiin a ﬁve-yeer period;. the farming could eontinue on beyond the conetruction
period. (Greene; Declaratien, Attac’hment 4,p. 17). This view was also con\l/eyed in writing to
one of the projeet opponents by Vicki Dialhona, Supervisor of Current Planning for fierce

County, who indicated that there was no expiration of a shoreline permit for.geoduck cultivation

‘once the use was initiated and established. (Greene Declaration, Attachment 4, p. 84;

Attachment 7). In answer to the question “Once these geoduck permits are issued, how long do
they run?” she responded:
We have not pléced any expirations of this parti'cula-r activity for several

reasons. The aquacultural is to be an on going activity and once the
seeds are planted, it would take up to approximately 7 years for the

| ORDER DENYiN G MOTION TO DISMISS
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geoduck to reach a size to harvest for market. In a Conditional Use
Permit, there are time limits for expiration of the approval, whichis .
- usually directed at development to be substantially completed within a

two iyear time period and finish within a 5 year window. If the activity is

aquacultural, then the activity would not be allowed to start if applicant

‘did not proceed with the harvest or planting with the time periods listed

above. This had not been the case of the geoduck applications.
(Greene Declaration, Attachment 7). At this point in time Pierce County had no formal
administrative position regarding the need to obtain successive permit approvals to conduct on-
gomg geoduok farmmg operations:

After the geoduck farm was in full operation, nelghbors and others began to express
growing dissatisfaction with geoduck farmmg as a use on. the shorehne Many opponents . '
contacted the County, and ultlmately filed a petition in June 2007, requestrng that the County
revoke TaylorR;esources shoreline permit for the Foss Farm. (Greene Declaratlon, Attachment X
11). Pierce Couhty held a number of internal meetings in the prOCess of developinlg an
admrmstratwe polrcy on pennlt coverage for geoduck farmrng The majority of staff beheved
the five-year trmeframe for establ1sh1ng the farm should also limit the length of t1me it could
operate (Greene Declaration, Attachment 4,p.17-19, 84) In August 2007, P1erce County
finalized a formal posmon on the length of time a shorehne substantial development permit
authori'zed geoduck cultivation and issued an Administrative Determination on August 8,2007,
1nform1ng Taylor Resources that its shoreline permit had expned at the end of six years. (Greene

Declaratlon Ex. 5) The Determination 1nd1cated that further work at the site would have to be

authorized by anew permit. Id. Taylor Resources appealed the County’s Determination to the - |

ORDER DENYING MOTION TO DISMISS
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Pierce County Héaring‘ Exarﬁiner, who upheld the Couhty’s decision. (Greeﬁe Declaration,
Exhibits 12-15). |

| Taylor R?esources appealed the Examiner’s decision to this Bbard 1n SHB No. 08-010 and
later appealed. th;e Exgmine’r’s dé¢ision on re-consider'ation 'td this Board in SHB No. 08-017. The
cases have beenfconsglidated for hearing. Respondents Pierce Coﬁnty and Coalition to Protect
Pugef Sound _Ha?itat-have movéd to diémiss the case arguing that th.e Board lacks jurisdicﬁon _
over the métter.. Taylor Resources is contesting the,motion,i and clai_ms fhe Board h'és |

jurisdiction over the case because ~Piévrce County’s action rescinded its shoreline permit for the

| Foss Farm site.

Analysis

The COaiition and Pierce County élaim the Board lack's jurisdiction over this case
because it iﬁvohﬁ/es eXpiration of a shoreline permit rather than the granfiﬁg, denying; or
rescinding of a sf’hbrelihe permit, Taylor Resources conftends the Board has jurisdiction over its “ :
appeal’lsecause Pierce County’s Administrative D_éterrrﬁnation r'escinded. its shoreline i)ermit. '
The Board’s juri:sdi_ctioﬁ .is defined by statute as foilqws:

' Ar_ly? person aggriéved by the granting, denying, or rescinding of a permit
- on shorelines of the state pursuant to RCW 90.58.140, may, except as
otherwise provided in chapter 43.21L, RCW, seek review from the

shorelines hearings board by filing a petition for review within twenty-
one days of the date of filing as defined in RCW 90.58.140(6). '

RCW 90.58.180(1)

ORDER DENYING MOTION TO DISMISS
SHB NO. 08-010, 017 (6)
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The issue before the Board for resolution in this motion is whether Pierce County’s
Administrative Determination regarding Taylor Resources permit SD 22-00 constituted
rescission of a shoreline substantial develoioment permit.

The Coalition and Pierce County argue that the permit could not be rescinded because it

| had already expired by its own terms. They reason that Pierce County’s Administratiife

Determination s'implylnotiﬁed‘ Taylor Resources that the permit had expired.. Under this

analysis, the Determination did not terminate any rights under the permit becauise any such rights

no longer existed.

i

The Tayior Resources permit addressed project timing in the standard language contained .
in Conditions 4 and 5:

4. Construction or substantial progress toward construction of a project
for which a permit has been granted pursuant to the Act must be undertaken .
within two (2) years dfter the approval of the permit. Substantial progress
toward construction shall include, but not be limited to the letting of bids,
making of contracts, purchase of materials involved in development, but
shall not include development or uses which are inconsistent with the.
criteria set forth in WAC 173-14-100. Provided, that in determining the
running of the two (2) year period hereof, there shall not be included the
time durlng which a development was not actually pursued by construction
and the pendency of litigation reasonably related thereto made it reasonable
not to'so pursue; provided further, that local government may, at its
discretion extend the two (2) year ‘time period for a reasonable time based
on factors, including the inability to exped1t1ously obtain other
govemmental permits which are requlred prior to the commencement of
constructlon

5. If a project for which a permit has been granted pursuant to the Act has
not been completed within five (5) years after the approval of the permit by
local government, the local government that granted the permit shall, at the
expiration of the five (5) year period, review the permit, and upon a
showing of good cause, do either of the following:

ORDER DENYING MOTION TO DISMISS _ .
SHB NO. 08-010, 017 - N o ,
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L Extend the permit for one (1) years, or
2 Terminate the permit; provided that nothing herein shall
preclude local government from issuing Substantial
Development Permits with a fixed termination date of less than
five (5) years.
The rﬁoving peréies read these conditions to limit autherized activity under-a SDP to a maximurh :
of ﬁve years, or SIX years, if extended by the County.” A permit would expire at the end of five
years without ﬁlérther' ec‘eiod by the local gevermnent, and p;evieusly euthorized aetivity would
be pl;OI"libvitﬁd unless ’dle project owner obtained a hew SDP permit. | |
Taylor Rieseurces‘asserts that the perrﬁit was granted for ongoing geoduck eultivation. |
They.maintain t}ilaf the farm was _establ_ished within the ﬁve year period referenced in the project
conditions and titlat. SD 22—00 cont'empleted and_auth_erized ongoing use of the farm ‘T-"aylo.r_ '
contends its peﬁinid was.rescinde’d When,Pierce Ceunfy changed its in;cerpretatieh of 'the B
governing \regulétions, and issued the Administrative Determination terminating its approyal to
continue cdltiva’i[ing ‘geoddcks. V
Co'nditiefn 4 of SD 22-00 is directed to a permit holder’s responsibility to-diligently
ihit';ate and puisde construction of eny iniproverﬁents approved by the pemit. It.is not disputed R
that Taylor. timely began construction of project improvements» in this case. Permit Cepdition_ 5
addresees the toéic of project eompletion. If a permit holder has not completed)the project
vﬁthin bﬁve yearé, the locaIA gevernment is charged with reviewidg the permit and extending it or

terminating it. T_he language of Condition 5 does not create self-executing system for expiration

SHB NO. 08-010, 017 ®)
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of shoreline permits. While it is arguable whether thé language in Condition 5 is properly
appliéd to activiity other than constru.ction, it is clear that the permit’condition_s do not estaElish
an expiration Adaéfe for SD 22-00. |

. The paﬂies cite sév&al p.rior' decisions to the Board vin an effort to buttress théi_r.
respective positliforis.. Unfortuheitely; 'non'e.of the decisions directly addresé the issue in aispute. '
The anrd;s inqéﬁiry is.focused on the nature-of Pierce County’s action, as a necésséry ﬁrst step
in deter'mining tile Board’s jurisdiction. Under the Shoreline Manageme_ht Act, Vthe. Bbard’s
jurisdiction can ?only be invoked in this case if Pierce County’s Administrative Detemination
constituted the granting, .glenying, or réscinding ofa shbreline’permit. (RCW 90;58.1 80(-1 ).

 The partifes' cite Tamsin Taylor v. Langley, SHB No. 93-39 (1994), which vinvoh"/ed a

challenged to a local government decision extending the explicitly stated expiration date

contained in a sﬁorelihe permit:, The Board éoncluded the ektension, and any challéngé based én :
Aalleg'ed permit'e;ipiratibn, wer'e maﬁe'rs‘of local jurisdicti'on and dia nb’L fali Wi;chin the ambit of
granting, denjin?g,-or rescinding a permit. The case did not address or énalyze the dist-ihc;tion

b.etween expiration énd»-rescission ofa pérmit. ‘Likewise, Brocard v. San Juan Cy, SHB No, 181
(1975) ihvolvedfa locél' gbVernmént decisioﬁ té terminate a permit, after the passage of .a specific
expiratibn date\c;hosen by the applicant and s:caféd in the permit. The Board did take jurisdiction

over the matter as a rescission and upheld San Juan County’s action. The decision, however,

| ORDER DENYING MOTION TO DISMISS
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provides no analysis helpful to the Board’s task of characterizing Pierce County’s‘ aetioﬁs inthe
present. case.!
Yale Estates Homeowners Association v. Cowlitz County, SHB No. 03-012 (2003) is the

niost helpful deeision put forward by the parties. It touches on the ongoing validity and effect of |

| permit condi'tionfs' or limitations. While not directly controlling the issue before the BOard, it

demonstrafes that the Board has recognized that shoreline permit restrictions continue to govern

actions in the shbreline beyond the period of five years. In the present matter; the ultimate

@

‘decision on wheiher Pierce County’s Determination rescinded Taylor Resources’ permit must be

based upon the particular facts of the case_. After thorough examination of those facts and

circumstances, the Board concludes that Pierce County’s action in this instance constituted a
rescission of the?f Taylor Resources permit SD 22-00.
When Taylor Resouroes or1g1nally applied for SD 22- OO they spec1f1cally 1nd1cated the

intent to engage: in ongoing operations at the Foss Farm srre Pierce County fully understood the

farming to inclu_'de planting, eultivating,b and harvesting geoducks in 5-7 year cyc_les. The County

placed no explicit time limitation on the ongoing nature of the operation in the permit conditions,
nor did it require a permit renewal at certain intervals. The County placed no clear condition on -

the permit that would require reexamination of the permit or its terms in the event certain

)

! The parties also cite Okanogan Wilderness League (OWL) v. Okanogan County, SHB No. 97-4 (Order of
Dismissal)(April 30, 1997), which held that the Board will not continue to assert jurisdiction over the appeal of a
permit if the permit is withdrawn and cancelled. This holding does not inform the i mquxry into whether Pierce -
County’s action rescmded Taylor Resources’ permit. -

| ORDER DENYING MOTION TO DISMISS

SHB NO. 08- 010 017 . ) (10)




10

11

12
13
14
15

16

17

18
19
20

21

standards were ﬁot met by Taylor in th'e'v geoduck operation.”. Instead, the County included its
standard languaée regéfding the timeﬁaﬁes for initiating and completiﬁg conétruction of the
physical improv?eﬁent‘s authorized by thé_permit. W§ do not réad this boilerplate language to
limit the on~goiri_1#g use of the permitted geoduck development t'o five years. Under the
circumstances _s{nrounding this application, particularly the absence of a permif condition or
other policy direéctly addressing how on-going activities permitted by the SDP were to bé
reviewed or exp;réd, we conclude the county’s later forﬁal determination limiting the length of
the approved activity constifutea ‘resci.ssion"bf Taylor’s on-going authorizatiqﬁ t6 farm geociucks o
on this >site. | |

There Wféts no evidence preseh;ced to the Boérd indicating that 'Pierde County spec_iﬁc.all}._f |
inténded to limié the geoduck fafming operations to a five year ﬁeriod iat the time SD 22-00 was
issued. In fact, two separate I"i‘erc;cv County employees,vil‘l positions with authority over the
pvartioular‘proj écft, stated that the permit authorized ongéin_g operations if ﬁe geoduck farm was
established durilélg the requifed five yea; period. (Ty Booth, Vicki Dia:Inond). The evidénce is
undisi:)uted fhat the farm was constructed‘and established during the first five years of the permit. -
Pierce Couniy did not pursue the issue Qf permit expiration at th§ eﬁd. 0f vﬁvef years d anuary
2006) orv at the e;nd of six years (January 2007). To the cbntrary; in May 2006, Vicki Diamond,

supervisor of the Pierce County Current Planning Division, responded in writing to a citizen

2 We note again, as:the SHB has on more than one occasion, the importance of clearly delineating in the permit any
conditions a local government believes are necessary to address valid concerns associated with a permitted use; this
is essential for meaningful enforcement, citizen oversight, and review. See e.g., Jarvis v. Kitsap C'ounty Ecology &
Suguamish Tribe, SHB No. 08 001 (2008) at COL 20

'ORDER DENYING_MOTION TO DISMISS

SHB NO. 08-010, 017 Soan




10
11
12
3

14
15

16

17
<18
19
20

21

inquiry by stating “We have not placed any expirations of this particular activity for several
reasons.” (Greene Declaration, Attachment 7). Geoduck farming continued unabated at the Foss

Farm Jocation well past the alleged five or six year term of the permit with the full knowledge of

| Pierce County. :

When citizen opposition to geoduck farming became more intense, Pierce County chose
to engagein a more formal review of their policy on geoduck farmrng permits. After full -
consrderation the County adopted a formai position regardrng the ongomg authority to pursue
geoduck farming un'der a SDP and issued an AdmrmstratiVe Determination in August 2007 that
required a new permlt every ﬁve years (or six, if extended) ThlS Determination served to

termlnate Taylor Resources authority to continue the geoduck farmmg it had pursued since 2001 .

. under SD 22- 00 While the Board is not suggestmg that Prerce County could not change its

1nterpretat10n of the iongev1ty of geoduck farming permits this change was apphed ina

retroactive fashion to Taylor Resources’ previously permitted geoduck operation.” , Und'er this set

of facts, the Administrative Determination did constitute rescission of a permit author_ization that

was previously'donsidered ongoing. As a_res'cission, the ‘app'e'al of Pierce County’s decision falls

within the Board’s jurisdiction. The Board reserves the question of whether a permit rescission '

was i;\?ai'ralrted m this case for resolution at the hearing. | o BN |
The Coaiition has asked'the Board to dismiss additional issues in the case relating to

equitable esto‘ppfel and the need for future permits. These matters would be relevant only to the

3 Given the change in Pierce County’s interpretation of the relevant provisions of its shoreline program, the Board-is-
not required to give the County’s analysis the same weight it would give a long-standing construction of County
regulations. Sleasman v. City of Lacey, 159 Wn.2d 639, 646-47 (2007). :

ORDER DENYING MOTION TO DISMISS
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extent they addréss the vulidity of l;ierce Counfy’s deciuion rescindiug Tayior Re'sources" permit
SD 22-00. rl;hisgcase has not been pursued as a declarato?y action and the Board will not Be
rendering an upifnion on the need for any future permits: "The uase will be confined to the
veﬂid_ity of the réécission being challenged.
| Based uI;on the foregbing analysis, the Board enters the following: -
o ORDER

The motion_s to dismiss for lack of jurisdiction brought by the Coalition and Pierce

-County are deniéd The case is set over for hearing on the issue of whether the rescission of SD .

22~ 00 ‘was Jusuﬁed The Board will not be conductmg a heanng on the need for any future
permlt The scope of the proceedings w111 be 11m1ted to the grounds for and merits of the -

rescission in dlspute. _ . : .
Dated this /%~ day of W rei i) 2008
- SHORELINES HEARINGS BOARD

Kt b ML
KATHLEEN D. MIX, CHAIR {
WILLIAM H. LYNCH MEMBER

Mﬂpﬁ%

_ .ANDREA MCNAMA%DOYLE MEMBER

%W\.,zag e

JUDY WILS6N, MEMBER

(\\ w'\}\\\quﬁk w
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,MARY-ALYCE BURLEIGH, MEMBER :
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| Phyllis K. Macleod

Administrative Appeals Judge
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SHB NO. 08-010, 017 (14)

- L
D.E. “SKIP” CHILBERG, ,MEM:R




