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7 BEFORE THE SHORELINES HEARING BOARD
2 STATE OF WASHINGTON
.9 . ‘ )
TAYLOR RESOURCES, INC., a Washington
10|/ corporation, also known as TAYLOR
- SHELLTISH FARMS, -
I : .
12 , Appellant, | SHB NO. 08-010; 08-017
Vs,
13 o - :
14|| PIERCECOUNTY, RESPONSE TO MOTIONS I'OR
: SUMMARY JUDGMENT
13 Respondent. o
16
17 o .
18 COMES NOW Pierce County, by and through ifs attorneys, Gerald A. Home,
10 Pioscouting Allomey, and Jill Guernsey, Deputy Prosecuﬁng Atmméy, and files this respnnée

20| to the motions for smnmaryjudg11icxlt filed by Pcti_tiuner Taylor Resources, Inc (“Taylor™)

21 and Intervenor North Bay Partners (*North Bay®).

22| .

23’ 'L INTRODUCTION

2 ‘l'aylor Shellfish obtained a shoreline substantial development permit which authorized
the following activiries on North Bay’s property in order to establish a geoduck farm:

.23

RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT. | Piorss County Proscenting Attanncy/Civil Divisivi
Rasp bo &J.doe ' 955 Tucoma AVENUIC South, Suste 301

Tacnma, Washingtan 984072160
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: Fox: (253) 798-6713
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1. Insertion of I'VC tubcs into the tidelends and placcmcnt of netting vver (he (ubes
‘ secuted with metal stakes; .

©

Plenting of geoduck gseeds inside each mb;%;
3. Removal of the tmhes, netting and stakes; qnd
4. llarvesting of maturc gc_oducks apprdx_imalcly five years afier planting.

In this casc the Board ﬁaust intcipret RCW 90.58. 143! éllﬂ deteruine i€ e statule
limits the time period in which any or all of the described aetivitics must be completed.

The County’s poéitiou is that the first activity authoriied in Taylor’s pormit, insortion
o:fthe PVC tubes into the tidelands and placement of ﬁe;ting and metal stakes, (hereinafter
réferred 10 a8 “rbes/nelting/stakes”), constituies “construction,” and therefore under RCW "
90.5 8.1_43 (3) must be completed withih five years after pérmit ;pproval. ‘That is, nﬁproval to‘
engage in “construction” cxpires five years after the permit is issued.

As to the rcmaindc‘f of the authatized é._ulivilics (planting, (ube removal and
harveéti.ng), 1ic County’s position is that ﬂicsc acl_:iﬁtics arc not *couslrucliun” und therefore

may continue.

I WACTS RELEVANT TO TAYLOR’S MOTION FOR SUMMARY JUDGMENT

A. Taylor’s Shoreline Permit and the Conditions at Issue.
This case involves a shoreliné substantial development permit issued to Taylor far the
establisluucnt vf an intertidal geoduck farm on tidelands owned North Bay on the west side of

the K¢y Peninsula in unincorporated Picrec County,?

! Copies ot all reterenced statutes, WACs and l"onmy Cotle pravisions are mclnded ag Atfachments to the

doclaration of Jill Guernscy.
? See Attachment to dec. of Jill Guemsoy.

RESPONSE TO MOTIONS TOR SUMMARY JUDGMENT -2 Pierce County Prosecutlng Amorney/Clyil Division
Resp to SJ.d0¢ 955 Tacoma Avenue South, Suite 301

Tacoms, Washington 98402-2160
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‘As described above, the activitics which were authorized includs (1) the initial

placement of tubes/netting/stakes, (2) planting of geoduck sceds inside the tubes, (3) removal

of the tubes, netting and stakes, and (4) harvest of mature geoduck approximately five ycars
later. “I'aylor plans to repeat the process, starting with the placement of tubes/netting/stokes.

The Pierce Connty Hearing Examiner issued a shoreline substanitial development

permit to Taylor in late 2000, subject 1o conditions which implement RCW 90.58.143:

4, Construciion or substantial progress toward canstruction of a project
for which 2 permi( has been granted pursuant to the Act must be undertaken
within two (2) years after thic approval of the permit, Substantial progress
toward construction shall includs, bul not be limited to the letting of bids,
making of contracts, purchase of materials involved in development, but shall

~ not include development or uscs which are inconsistent with the criteriy sct
forth in WAC 173-14-100. Provided, that in determining the running of the
™wo (2) year period hereof] there shall not be includcd the time during which a
development was not actually pursued by construction and the pendency of
litigation related thereto making it reasonable not to so pursue; provided
further, that local government may, at ils discretion extend the two (2) year
time period for a reasonable time based on factors, including the mabxhty to

_expeditiously obtain other governmenral permits wh.lch are required prior to

the commencement of sonstruction.

S Ifa pruject for which a permit has been granted pursuant to the Act has
not been completed witlin five (5) years afier the approval of the permit hy

local govement, the local government thar granted the permit shall, at the .
cxpiration of the five (5) year petiod, review Lhe permit. and upon a showing of
good causc, do cithcr of the following: .

1. Extend the pormit for onc (1) year; or
L 2. Terminate the permit; provided that nothing herein shall
preclude local government from issuing Substantial Development Permits with
2 fixed termination date of less than five (5) years.’

* These conditions were taken almost verbatim from WAC 173-14-060 which was repealed in 1996.

RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 3 : Pierce County Proscoutlng Aniomey/Civil Division
Resp 10 SJ.00¢ . 555 Tucama Avenuie Soarh, Snite A0
: Tacoms, Washington 98402.2160
My Offive, (253) 798-6732
Faxr {253) 798-6713
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L B. The Planmng Department’s Position v Exmratwn.
2
In "007 the Picrce County Planmng and Land Services Department issued an
3 .
Administrative Determination stating that Taylor’s permit had expired.* The basis for the
41 :
Determination was RCW 90.58.143 and implementing regulations set forth in WAC 173-27-
S5 ’
6l 090 and PCC 20.76.030(G)(3). ‘Laylor appealed the Planning Department’s determination to
;|| theHearing Examiner.’
8
C, The Hearing Examiner’s Decision.
9
Afbcr a public heating which lasted beﬁrcﬂ days the Exammer tuled that Taylor's
10 ‘
' permit for a gcoduck farm had cxpired;
11
The law clearly sets out that permits arc valid for five years and five years
12 only. The decision previously entered in this case docs not specifically point
13 out as clearly as it could that the permit is good for five years, but the law very -
o clearly sets out that it is good for five years only.®
14 Rescission nf Taylor’s permit was not an issue before the Examiner. Had rescission
1 5 . ) Lo
~ || - been an issue, evidence would have been presented regardmg whether or not grounds for such
16 ’ o :
- had been met. While the Picree County Code does not deal with “rescission™ of a permit, it
17 - . . , .
does provide for revocation of pennils in PCC 18.140,060.” The grounds for revocation of a .
18 ' ' :
ermit ore:
201l 1. That the approval or permit was obtaincd by fraud;
2. That the use for which such approval or permit was granted is not being
21 exercised;
3. That the use for which such approval or permit was granted hu.: ceased
h) - - toexist or has been suspended for one year or more;
234 -
Qee Anachiment to dec. of Jill Guemsey.
24 Scc Allachment 12 to Dunican Greene's 9/8/08 declaration. '
§ Hearing Braminer’s Junc 12, 2008 dcoision , p- 30, FOT 31; Attachmont 13 w Duncan Greene™ < 9/8/08
declaratlon
25 "The procedurs for revocation v pl:.lulllb applics Lo shonlme permns See PCC 13. 2.0 020, Antachment fo dec.
_of Jill Guemsey.
RESPONSE TO MOTIONS ['OR S5UMMARY JUDGMENT - 4 ’ Fierce Counry Proseculing ARomcy/CIvVLl Division
Resprwo S)doe ) 055 Tacoma Avenne Santh, Snite 301
’ Tacoma, Washington 98402-2160
Main Office: (233) 7986732
Fix: (253) 7986713
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RESPONSE TO MOTIONS FOR SUMMARY J UDGBACNT = §
Resp lu ST.duc ) 955 Tacoma Avenue South, Suitc 301

4. That the approval or permit granted is being, or receuily Lius been,

- exercised contrury to the terms or conditions of such approval or
permit, or in violation of any statutc, rcsolutlon, code, law, or
regulation, _

5." That the use for which the approval or permit was granted was so
exercised as to be detrimental to the public health or safety, or so as to
constitute a puisance.

D.  The lssues on Appeal to the Board.

Taylor and North Bay appenled the Hearing Examiner’s decision to the Shorelines

Hearings Board (“Boﬁrd”). The Board's Pre-Hearing Order (8/21/08) listed three issnes

relevant to Taylor's sunmary judgment motion:

1. Whether the Hearing Exauniner’s conclusion that SD 22-00 expired is
crroncous and inconsisient with applicable laws and repulations including the
Shoreline Managemont Act (SMA), state implementing regulations, the Picree
County Shorcline Master Program (SMI‘), case law, and the plain l;uu,udz.,c of
the permit, itself. v

7. Whethera preponderance of the evidence presented to the board supports
that S1) 22-00 did not expire, contrary to the Examiner’s Decision.

8. Whether the Shorelines Hearings Board has jurisdiction to hear an appeal
af au “wlministrative determination™ that a shoreline substantial development
permit has expired when the administrative determination does not involve
the “granting, denying or reseinding™ of a shorelines pamu[ RCW

- 90.58.180(1).
[Emphasis added] As the Prc?IIcaring Order shows, the issue of whether Taylur's permit was
“rescinded” was. not an issue before the Board.

Issue No. 3 involved North Bay’s moﬁon for summary judgment:

3. Whether the County is equitably estopped from ﬁndmg that 8D 22 00 has
expired.

-+ Taeoms, Waghington 581022160 .
Main Office. (253) 796-6732
Fax: (253)798-6713

Piurce County Prosecwing Awomey/Clvll Division

IK006/023
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E.  TheBuard's Ruling on the Motion to Dismiss.

Respondent Pierce County and Intervenor Coalition W Protect Puget Sound Habilal

filed motions to dismiss, arguing that the Board lacked jurisdiction to hear this matter as it

involved expiration of & permit, as opposed to the granting, denying, or roscinding of a
shoi'eline permit, |

Tn response tn The'mofidns to dismiss, Taylor argued that the Pierce County had
“rcséihded” Taylor's permit.g Without regard ta the issues listed in the Pro-Hearing Order,
Lhu Buard converted the i Issue of whether Taylor*s permit had explrcd 1o whether the Plarming
Department lad ¢ rc:sumdcd“ Taylor's penml The Board concluded that under the fucts of
this case, the Planning Department’s Adlluuusu'ativc Dclcunina(it;n “conslituted rescission of
Taylot’é on-going authorization to farm gooducks on this site »1 Decause the Doard found
that the County had rcvcmded the permit, the Boord held that i it had Juusdxotlon undcr RCW
90.58 1 8()(1) to hear this appeal.

III. ADDITIONAL FACTS RFLFVANT TO NORTH BRAY’S MOTION FOR

SUI\IMARY JUDGMENT.

Nurth Bay has requested Lhal the Board rule on summary judgment that “the Planning
and Land Usc Services is estopped from Lcﬂninﬁting ur rescinding SD 22-00 as a result solely
of the passage of time.” The ﬁ1ajority of Norﬂx Baf_s recitation of facts quotes the Board’s-
Order Denying Motion to Dismiss.!' The remainder of the so-callcd uncoﬁtcsted facts are

# See Taylar s response fa Pieree County’s motion to dismiss, dated 9/18/08, and Taylor’s response to
Tuteiveuvr’s mulion  dismiss, dated 9/8/08.
? Order Denying Motion to Dismiss, p. 7, lines 1 - 3; The issus before the Boord for resolution in this motion is
whether Plerce County’s Administrative Determination regarding 'I'aylor Resonrces parmit ST 22-00 constituted
roscission of a shorcline substantial development peruit. -
° Order Nanying Motion to Dismiss, p. L1, lines 7 -9, See also p. 12, lines 14 - 15.

" Nuwibered seetions 1 through 12 of North Bay S motlon at pp. 1~ 5 ape similar to, if not identical with the
Board’s Order. :

RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 6 " Plerce Counly Prosecuting Attorncy/Civil Livision
Kesp to ¥).doc Q85 Tacnma Avenue South, Suite 301
' Tasome, Wishington D3402-2160
Muin Office: (233) 798-6732
Fax: (253) 798-6713

IA007/023




12/16/2008 TUE 12:15 Fax

[}8]

~ A W - W .

sclf-scrving statcments made by North Bay and Taylor representatives at the heasing before

" the Examiner and in declnrﬁtidns. '

It is not the Planning Department’s decision that is at issus in this case; it is the

Hearing Examiner’s decision. Regardless of the personal opinions, views, or formal

defermination by the Department on any issues, the Hearing Examiner’s findinge and

conclusions and decision constitute the final decision of the Connty in this case.

" Even assuming North Bay’s facts are correct, they fail 1o address the main issnes in

- this casc: whether Taylor's periodic placement of (ubes/netting/stakes into the tidelands

cqnstitutcs “construction” and, if so, whether RCW 90.58, 143(3) limits (e time period in

- which such aetivitics must take placc.

In addition, there are several material facts which are in dispute in this case which

relate to North Bay’s motion for summary judgment.

i

A.

Planner Ty Bonth’s Statements to 'I'aylor Representative Diane Cooper.

At the hearing before the Examiner and again in his deposition, Mr. Booth testified

that when speaking with Ms. Cuoper, Taylur's representative, about the expiration issue, he

“told her his “personal opinion” was that the permit did nut expire:

9

- 10
1
12
14

14

15

16
17
18
19
. 20

RESPONSE TO MOTIONS FOR SUMMARY' J ULSGMENT -7

Resp (o0 $1.dos

12 o
[T. Booth] Diane Cooper and 1 worked on a-—-wc've worked on a number
of geoduck permits, and ! just saw her generally around
here a lot. She did a lot of permit activity. v
And although the five-year issue did not come up in
1his permit at the hearing, 1 don't recall exactly at what

_point it started to come onto the radar screen for the

county in terms of, well, haw do we handle this five-year
issue in terms of geoduck farms.

At some point it came on the radar to either the
county or 1o-myself, and there started to be internal
discussions here as to how that was applicd in terms of
geoduck faums,

- Pieng Quuity Proscuuling Atwinwy/Civil Division
955 ‘Incoms Avenue South, Suite 301
Tacoma, Washington 884022180
Main Office: (257) 798=-6712
Fax: (233) 7986713
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13
15 But I always told her that was - that in the .
16  discussions, my personal opinion that once the farm was
17  established it could go on in perpotuity, but I said that
183 was not the county's official standpoint at that point,
19 there were ongoing discussions.’

B.. Supervisor Vicki Diamond’s Statements Regarding the Expiratioﬁ Issue.

'Ms. TJiamond testitied before the Examiner and in her deposition that her personal

opinion was that Taylor's approved acrivities did not expire, and that because this was a new

use, there was a lot of discussion By staff on this issue:

84 '

17  [V.Diamond] To my recall, theie was a Jut of discussion. 1 (hink it
" I8  was said herc that we were kind of all over the place, and

19 I'would say that that probably is truc. There was
20  different opinions, by staff. In our numcrous discussions

21  onthis, we didn't -- it was a new use. We really didn't

22  know how to deal with it.

23 It was something that we were learning, basically,

724 along the way, o' how to deal with geoduck harvesting and

25 aquacultnre No initially, there was a feeling that: Did

.. 85

they have an explranon? Not sure. We didn't = ¥ did not
believe that there was, However, after further delving
into the issue, pelting legal counsel o offer an opinion
un it, then a decision came out from the Department, which
was Aungnst 8th of 2007, with rclduomhlp to Taylor
Shellfizh on the Foss propcrty

AW W -

North Bay mischaracterizes and ovcrsxmpliﬂcs the County’s position and the
testimony of Ms. Diamond and Mr. Booth. For example, North Bay statcs that Mr. Booth

indicated that once the farm was established, farming could continue on an on-going basis.™

1 Dcpomxdn of Ty Booth, 10/28/08. p. 12, llne 9 —p. 13, line 19, The entive transcript is attached to the
declnr.mon of Jerry Kimball as Attachment 2.
™ “L'estimony of V. Diamond hefore Hearing Fixaminer, 11/1/07, p. 84, line 17 through p 85, line 6 mcluded in

Attachment 1 to dec. of Jeury Kiniliall,

" See No, 5 in North Bay’s section entitled Uncontested and Established Fm:ta.

Resp 1o SJ. duc _ 955 Tacoma Avenus South, Suite 301
Tacoma, Wshingion 99102-2160
Main Offfice: (253) 7986732 .
bax: (253) 798-6713

Pivrce County Prosecuting Atomey/Civil Division

———— " ' T
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As shown above, Mr. Booth testified that his “personal opinion” was that the permit did not
expire.

Similarly, North Ray reieiences Ms, Diamond’s email dated May of 2006 and

 describes them as “representatinns” of the County.'* - Yet, as Ms, Diamond testified, the

County was “all over the place” an the issue nniil the Administrative Determination was

issued in August 0f2007. Again, there exists a genuine issue of material fact as to the

County’s position, not staff’s persunal vpinion, on the expiration issue prior 1o issuance of the

2007 Admjnistmﬁve Determination.

In summary, North Bay attempts to put forth as “uncontested and cstablished facts”
the Factual Background section of the Board’s Order Denying Motion to Dismiss. The
Factual B@kgrmmd section of the Board’s Order was issued to provide the backgroﬁnd
necessary 10 determine whether the Koard had juﬁsdiction of this under the SMA. The Board
should not summarily allow use of the Factual Background section in lieu of the facts as set ‘
forth in the teStihxouy of the wilnesses, | |

Furthermore, North Bay makes no allcgations that the Examiner’s uctions or decisions
meet any of the elements of equitable cstoppel; thercfore Norlh Day’s motion slwﬁld e

summarily dismissed,

V.  ARGUMENT
A.  Summary Judgment Siandard.
The County agrees with the standard for summary judément set forth in-

Taylor’s motion. That said, tlic County's pusition is that-a genuine issue of marerial fact

¥ See North Hay's motion and memorandnm for summary judgmém, P-3, No. 6,

RESPONSE TQ MOTIONS FOR SUMMARY JUDGMENT Dicrce County Prosceuting Aworney/Civil Divisivn
Resp 1o Sl.dac : 955 Tacoma Avenug South, Stitc 301
) Tacoma, Washinglan 98402-2.1 60
- Main Office; (253) 708-6732
Fux. (233) 798-6713

019/023




|
|
|

12/16/2008 TUE 12:15 FAX

2

10
11
12
13
14
15
16
17
18
19

21
22
23
24

exists as to whether Taylor’s tubes/uctiing/stakes activily vonstitutes “consiruction,” Bevause

the characterization of Taylor’s activitics prescnts a gonuine issue of waterial fuot, sunumary

judgment is not eppropriate in this case.
B. Taylor?s Motion for Summary Judgment.
1.  Summary of Arﬁment. -

I Taylors ﬁl hes/mettmg/stakes activities constitute “cons&uction,",then
“cons;truction” 1akes place each time Taylor inserts mhc-:s/neﬁihg/sla_kes into the tidelands.
Under RCW 90.5 8.143(3) “conétfuction” activities must be completed w1th1n five years of
permit approval, | ' | |

Taylor argues that under RCW 90.58.143 ﬂn’: live-yeur time limil applies only Lo tose
"cénsﬁ'uction aotivities” establishing the activity, and not to on-going opcration of a geoduck

farm,'® Taylor’s argument ignoras the fact that re inserting PVC tubes into tho tidclands

~ hefore the second or subsequent round of planting constitutes “construction” and is therefore

subjéct m'tﬁe ﬁve-year time limifation in the statute,

The County imerpi'c_ts »IiCW 90.58.143 as imposing a five-year construction time
period, All "‘uuustwction” activilies authorized in the pezmit‘mus_t _I;c completed within five
years after the pérmit is _issuad. Taylor is therelory pl'culud;d fru;ﬁ cﬁ_nducting new
“oénstr&ction” acﬁviticé such 83 _p]accmcht of tubcs/nctting/stakes m the tidelands after five-
years. Support for the County’s position is found in the language of RCW 90.58.143 and the
anrd’s decision in Yale Estatés Homaowners Assaciatz'ou V. C'awvlitz County, SHB 03-12

(2003).

¥ See Taylor's motion and memarandum, p. 7, lines 17 - 21,

RESPONSE TO MOTIONS FOR SUMMARY JUDUMENT - 10 Pleree County Prosceuring Anomey/Clvil Division
Kesp 1o Sh.dog ' 955 Tacoma Avenue South, Snits 301
Tacoma, Washington 98402 2160
Muin Office: (253) 798-6732 .
_ Fax: (253) 798-6713

1A011/0623
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2. TInsertive of PYC Tubes Into the Tidelands Constitutes
. “Constructio_n.” ’

Thé first question which muét b addressed by the Board in this cass is whether any of
Taylor’s activities constitute “constmétion.” Taylor argucs that an on-going geoduck fam is
constructed once, at the time the farm is initially estabﬁsﬁed. L
a ’l‘hieb County’s [Sosi tion is that “construction" takes place each time tubes/netting/stakes
are inserted 6r placed into the tidelands. The process bétween insertioﬁ ot the PVC tubes and
harvésting of mature geoduck takes approximately ﬁ{re years. If I'aylor “repeats the process,”
"‘uuns-LrvucLiun“ oceurs with the nexi placement of tubes/neming/stakes into the-tidelands.

“(TThe term "construction” is a commou word in the Bnglish language and is not
ambiguous nor suscoptible to multiple interpretations.” Weyerhaeuser v. Health Dept., 123
Wa. App; 59, 69, 96 P.3d 160 (2604). Where the term is nct—dcﬁno& by applicablc statutc or
WACG, courts give the term its usual and ordinary meaning as éaﬁned by a standard |
dictionary,

The term "‘oonstr'uction” is not defined in the SMA, however it is fdur_xd wﬁhm the.
definition of "develdpmem" in RCW 90.58.030(3)(d): |

(d) "Dc&clopmeui“ weuns a use consisting of the construction or exterior

alteration of structures; dredging; drilling; dumping; filling; removal of any

sand, gravel, or minerals; bulkhcading; driving of piling; placing of

obstructions; or any projcct of a permanent or {emperary naturc which

interferes with the normal public use of the sutface of the watcrs overlying

lands subjact to this chapter at any state of water levcl;

"Construet” is defined in Webster’s Online Dictionary as:
1 m'make or torm by combining or arraﬁging parts or elements: build; also:

contrive, devise; .
2 10 draw (2 geomeirical fighre) wilh suitable instruments and under

specified conditions;
3; tosetinlogical order.

RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 11 Pierce Coumty Prosecuting Attorncy/CIvil Livision
Kesp 1o S)doe ) . Q55 Tacomn Avanne Smth, Suite 301

“Tucome, Washington 98402-2160

Muin Office; (253) 7956732

Fax: (253)796-6713
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Consistent with these dictionary definitions, “construction” in this case would taks
place each time Taylor inserts tubes into the tidelands, placcs netting over the tubes and

anchors the netting with metal stakes. In 2 geoduck farming operation, “construction” would
g 8 } gop _

take place periadically, approximately every five yeass.

The County’s position is further supported by the Board’s decision in Yale Estates

Homeowners Associatton v. Cowlitz Couny, SHB 03-12.(2003). In Yale Estates the Board

addrossed (hie expiration issue set forth in RCW 90.58,143(3):

_ Despite the fact the [substautisl development] permit comains boiler-plate
language stating: "This permit is valid for five years from the dale o f final
gpproval,” it is obvious from reading the SMA and its regulations, this
language may only apply to the consirustion authorized under the permit. It -
does not and cannot limit the duration of the permit for the authorization of the
use proposed. If it did, & new shoreline permit would have to be applicd for
every five years, to lawfully maintain a shoreline substantial development on
the shorelines. Yale Estates has failed to cite to any authority for this
proposition. In fact, it is contrary to the SMA, which contains no language
regarding the duration of a shoreline permit, except that pertaining to

construction under the permit. RC:W 90.5%.143(3) provides: "Authorization to

conducl ion activities shall terminate five years after the etfective date

ol'a substantial development permit.” [foomnote omitted] This provision does
not limit the life of the permit. The definition of development contained in =~
RCW 90.58.030(3)(d)). cneornpasses both ong-time and on-going construction
and usc activitics. An example of an on-going, consiruction project would be a
gravel cxtraction operation, which may last for decades. It is uccessary (o limit
the duration of shorcline permits for such projects becauss of tlicir continual
physical disruption of the shorclincs, which thc SMA was cnacted to protest.
The construction of permanent structures, however, docs not requirc this same
sart of limitation. We presume this is beeause it i3 casicr to accurately predict
the long-term effects of a one-time structure, as opposed to ongoing ,
construction, on the shoreline environment at the time the application, with its
attendant site plan and other information, is reviewed.'” [Emphasis added]

V7 Yale Estates Homeowners Assuciution v, Cowlitz County, SHB 0312 (2003), Modlfled Order Granting

Summary Judgment and Dismissal, XXXVl atp. 21 23,

Pierca County Prozscuting Attorney/Civil Division
955 Tacoma Avenie South, Suite 01

Tacoma, Washington 58402 2160

Muin Office. (257) 798-6732

Fot: (253) 798-6713
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The Board®s decision in the Yale Lstates casc recognizes the diflerence bctwécn
construction projects which ﬁxke placc once and rcmain in place over the ycits, and those on-
going construction projects where “construction” takes place periodicolly OVCr many ycars.

In the first type of construction ﬁoj'ect, where construction is completed ot some
specfﬁc point in time, the Board found that under RCW 90.58.143 the shoreline permit doeé
not expire. An example of a project bf this type wonld be a marina. Once the permit is iéswed
a.ud (he maTina has been constmcted the dlsrupuon 1o the shoreline is complefe. Another
pro;ect of this typc would involve a cummercial herring pen operation where pens are
consiructcd once and used over and over again to storg and grow herring. |
| The second typo of construction permit referred to by the Bﬁa@‘d inthe Yule Estutes
case is the type of éctivity conducted by Taylor. Construction takes place periodically ‘ovcr
the years each time tubes are inéerfed' into the tidelands and covered with.netting and metal
stakes. Under the Yale Estates case, per RCW 90,58.143(3) “cons‘émctibn” cannot take place
after five years wi thout obtaining another permit. - |

Because the issuc uf whether Taylor engages in “construction” each time it places

' tubés/nctting/stakes into ﬂ:lc_ tidelands is iu di Sp‘ulc, a penuine issue of material fact cxists.

3 RCW 90.58.143 Imposes A Five-Yeur Time Limit on
“Construction.” '

The second question the Board must decide is legal question: whether RCW
90.5R.143(3) requires that all “construction” activitics be completed within five yeérs after

approval of a shareline permir,

RESPONSE TO MOTIONE FOR SUMMARY JUDGMENT - 13 Picrce Countly Pmsecdtlng Aromcy/Clvil Division

Resp 10 8J,dpe : 955 Tacoma Avenuc Sonth, Suite 301
Tauoms, Wazhington 98102-2160

Main Office. (253) 798-6732
Fax: (23) 1986713
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L Subscction (2) of RCW 90.58.143 requires those constiuction aclivities ur, where no
2 — ; s oot
construction activitics arc involved, the usc or activity shall be commenced within two years
3 | :
of the effective date of a shoreline permit.
4 : _ .
(2) Construction activities shall be commenced or, where no construction
5 activities are involved, the use or activity shall be commenced within two years -
of the effective date of a substantial development permit, However, local
6 government may authorize a single extension for a period not to exceed one
year based on reasonable factors, if a request for extension has been filed
before the expiration dare and notice of the proposed extension is givento -
parties of record on the substantial development permit and to the department.
[Emphasis added] ' :
9
Subsection (3) provides st authorizalion for “construction” shall terminate five years
10 v . v ‘
: after the cffoctive datc of the permit, with a possible one year extension:
11y '
(3) Authorization to conduct gonstruction sctivitics shall terminate five years -
12 " after the elfective date of a subatantial development permit. Howover, local
13 government may authorize a single extension for a period not to exceed one
year based on reasonable factors, if a request for extension has been filed
14 hefore the expiration date and notice of the proposed extension is given to
parties of record and to the department, |Kmphasis added.]
15 Co . ' _
‘ Itis clear that under RCW 90.38.143(3) authorized “constmetinn™ activities must be
16 o - |
completed within five yeurs of the eflective date of a shoreline permit. Activities other than
17 / ' '
“construction” have no such time limitation under the statute. This conclusion is supporied by
18 , - | |
19 the Yale Estates docision as well. The Ilearing Examiner correctly found that Taylor's
20 aﬁthbrity to engage in geodic farming slarting with insertion of .mbcsluctting/stakcs into the
21|l tidelands expired five jfearé after its permit was issued. |
22 'C.  North Bay’s Motion for Summary Judgment on the Issue of Equitable
' Kstoppel.
23 ‘ i A .
. For cstoppel to apply, the moving party must assert that: (1) an
24 admission, statement, act inconsistent with a later claim; (2) an act hy another
person in reliance on the admission, statement or act; and (3) an injury to the
25 other party resuliing from the first party's contradiction or repudiation of the
RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 14 Pitavu County Prosecuting Atomey/Civil Diviston
Resp 1o §1.doc 955 Tacoms Avenue South, Suite 301
: Tacomo, Washington 98402-2160
Main Office: (253) 798-6732
Fax: (23) T98+b713
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admission, stalement or act, Kramarevcky v. DSHS 04 Wu.App 14, 822 P.2d

1227 (1992). In addition, to asscrt equitable estoppel against the government,

a party must also show that application of equxtablc cstoppcl ( 1) is necessary

to prevent a manifest injusticc and (2) will not impair the exercise of

govemmental powers, /d. Because equitable estoppel is disfavored in the law,

a party seeking to invoke the doctrine must prove cach of the five clements

by clea.r cogent, and convincing evidence.

Jacobs v. San Juan County, SI4B No, 01-015, 2002 WA ENV LEXIS 14, 24-25 (2002).

Each element of equitable estoppel will be addressed separately in this brief,

L Admission, Ntatement, Act Tncbnsistent With a Later Claim.

As provivusly stated, there is o evidence that the Hearing Examiner, the final
decision-maker in this casc, made any adimissions, stateuents, or acls inconsistent with a later
claim. All of North Bay’s arguments regarding cquitable estoppel are dircufcd (v Planning,
Department staff as opposed to the Hearmg Exominer. For thls reason alone North Bay’s
motion should be denied. |

Even if the Hoard foenses on the actions and statements ol Planning Department staff,

North Bay’s motion should be denied. Mr. Bonth and Ms. iamond both testitied as to their

personal vpinions on (he expiration issue. As North Bay points out, the Planning Department.

did not take an official position un the cxpiration issue uniil it issued the 2007 Administrative

Determination. Simply because staff’s personal opinion differed from the Department's

 subsequently adopted Administrative Determination doos not satisfy the first clement of

equitable est0ppel. An expression .df a personal opinion by a Planning Dcpnrtmcnt staff
member 1o an applicant should not be found lo esiablish the first elernent of eqmtab]e estoppel

because it is not an nfficial representation of the ﬂounty.

RLSPONSE TO MOTIONS FOR SUMMARY JUDOMENT - I5 Pieree County Prosccuﬂng ARomey/CIvIl DIvision
Resp ta §1.doc 955 Tacoma Avenue South, Suite 301

Tecoms, Wazhington $8102-3160

Maiu Offive, (253) 798-6732

Fax: (283) 798-6713
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Moareoves, thers is no evidence thal any North Bay representative had conversations

- with cither Mr, Dooth or Ms, Diamond, or other Planning Department staff ou (s issue.

North Buy relies on the May 2006 cmail from Vicki Diamond to Laura Ifcndricks, a

‘waterfront resident, Vet there is no evidence that either Taylor or North Bay reecived this

email before the Planning Department issued its 2007 Administrative Determinaﬁon.

2. Actby Another Person in Rchance on the Admiscion, Statement or
Aet.

North Bay ﬁrgucs thar the second el emeﬁt ol"equitah]é estnppél is met by ‘Taylor’s
aclions gllegedly in reliance oﬁ the personal opinion of Mr. Bootﬁ. North Bay fails to explain
how North Bay supposedly relied upor Mr. Buoth's personal views when Notth Bay had no
conversations or communication with Mr. Booth. Nor is there evidence that Mr, Booth
expressed his personal opinion to Taylor’s representntwe wn:hm the 30-day appcnl period
after Taylor s permit was 1ssued in late 2000,

+ lt is also speculation to suggest thai Ms, Diamond’s email exprcssing her per#onal

opinion to Laura Hendricks in 2006 was relied upon by either Taylor or Narth Ray. Can -

~ North Bay or Taylor senously argue that either would have timely appealed a permnit that was

issued in 2000 had they kuuwu Ms. Dnuuuud would express her perwndl opinion to Laura

chdncks 31x years later‘7

3.  Anlnjury to the Other Party Resu]tmg From the Fn st Paxty's
'Contradiction or Repudiation of the Admission, Statement or Act.

North Bs.ty does not argue that it was injured; only that Toylor’s plontings have been
delayed thereby causing injury to Téylor. North Bay’s allegations are speculation.
Taylor made its husincss decisions hased upon its interpretation of the Examiner’s |

decision. Had it been otherwise, Taylor would no doubt have requested something in writing

REJPONSE TO MCTIONS POR SUMMARY JUDGMENT - 1§ Plcrce Counry Prosecuting Alomey/Civil Division
Resp 1o S1.doe 955 Tacnma Avenyie Snunth, Snita 301

Tacoma, Washington 98402 2160

Miin OfGee: (233) 7985732

Fax: {253)798-6713
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from the Planning Department; somcthing more official than Mr. Booth's personal opinion on

g the expiration issuc, _

3 By Taylor’s own admission they started planting gcod;;qks in 2001." They continucd
: to plant yearly un.til the 2007 Administrative Determination was issucd."” And they have
5 conﬁnqed to harvest geoducks as they mature, Th;a only injury Taylor attributes to this matter |
7 Is a delay in planting in 2007 or 2/NIR, which they argue is based upon the County’s actions.
8 There is simply no solid evidence that Taylar wnu!ﬁ have planfed seeds, that all the seeds

y|{ wouldhave matured, uiaL other sites were not available 1o plant, etc, eic. All evidence in this

10 regard is speculative as opposed to clear, cpgcul and convincing,

11 4. Lquitable Estoppel Is Neceysary (u Prevent a Manifest Injustice.
12 The fourth element of eqﬁtable estoppel is not prosont in this casc. The IIearing

13 l:xammer decision directed Taylor to apply for another shoreline perrmt to continuc its

14 farmmg activities. Taylor has done so. L'here is no reason to think that Taylor’s permit will

3 not be issued, panicularly inli ght of the fact that "l'aylor has obtained other permits for this

16 same activity in Pierce County. |

v 5. ~ Eyuitable Estoppel Will Not Impair the Exercise of Governmen fal
18 Powers,

19 - Pierce County, as wcll as citics and other countics, has an obligation tu interpret and

20 apply the law éon:ecﬂy. In this case the cxﬁration issuc ﬁras raised and has been addressed by

21 {he Planning Depariment and Hearing Examiner. The matter ig now.before the Boﬁrd for

2 interpretation ol the applicable statute (RCW 90,58.143).

23 ' : :

24

23 " Sce Attachment 1 to dec. of Jery Kimbull, p. 168, hnes 3-3.
¥ See Attachment 5 to dec. of Jerry Kimball, -

. RESPONSETO MOTIONS FOR SUMMARY JUDOMENT » 17 Plerec County Prosecuting Atlomey/Civil Livision

Resp (o SI.doc ) 955 Tacama Avenne South, Suite 301
Tacoma, Washinpton 531022160 4
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It would be impraper and irresponsible if, wheu cilizens yuestivned the expiration date
of Taylor’s pormit, the County had refused to formally addf;ss the issue. Although the
expiration issue is nol a simple one, the County had no choice but Lo rescarch the issuc and
take an official position. A finding of equitable estoppel would have the effect of preventing
the govemment from addressing such issues an& would clearly impair the Cbunty from doing
its duty owed to the public. | |

" Under the facts of this case, aqﬁitahle estoppel dnes not lie agz;inét Pierce County and

Nourlh Bay's molion should be denied.

V. CONCLUSION
Picree County rcs;:cctfullj submits that both motions for summary judgment should

be denied. Regardless of conditions 4 and 5' of the Examiner’s decision approving Taylor’s

substantial development permit, RCW 90.58.1 43(3) requires that authorized “construction”™

activities expire five years after the permit is issued. -In this case, in order for Taylor to again
place tubes/netting/stakes into the tidelands on North Bay’s praperty, Taylor must ohfaina
new pemit,

North Bay’s motion for summary judginent based upon equitable estoppel should also

b_c denicd. The critcria for equitable estoppc.] have not been met by clear, vogent and

convineing evidence.
As Ty Booth has testified, this was a “new venturc™ for Taylor and the first shoreline

permit issued in Pierce County for intertidal peoduck farming.”® As such it was a now activity

* Sue Attachment 1 to dec. of Jerry Kimball, p. 11, Yinc 25 - p. 12, linc 1, and p. 14, lincs 10 - 13.

RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 18 Pleree County Prosecuting Attomey/Civil Liivision
IKesp to 8J.doc o 055 Tacama Avenue Santh, Snire 301
: Tacome, Washington 98102 2160
Muin Olfice: (233) 798-6732
Fax; (253) 798-6713
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21| the hearing before the Examiner in 2000. |
} All parties are now ir; the position of having the Board interpret RCW 90.58,143(3)
: and decide whether the statute requires Taylof to obtain a new permit for the placement of*
p tuhes/netting/stakes when it begins another crop cycle: 'This is 2 legal issue for the Board to
| 7 decide; however, ivis best made ﬁpoh evidénce presented to this Board at a public Hearin g

g Accdrdingly, these motions should be denied so that the facts can be prcécntcd at the
9 schedlﬂé(.:l hearing. .

101 Dqtcdthis 16" day of December, 2008.

11 GERALD A. IIORNE
12 Prosecuting Attorney
E 13 By:.lzé‘/zz {4/? ‘—;ﬁf;ff ¢
! 14 JILL GUERKSEY, WSBA#9443
Deputy Prosecuting Atfarney
15 PH: (253)798- 7147
Anorneys for Respondent Pierce County

16

17
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15

20
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22

23

24

25
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1 and, in hindsight, many issucs including cxpiration and construction did not get fleshed out at

Pieres County Prosecuting Attarney/Civil Division

© 955 Tacoma Avenug South, Sulte 301
Tacama, Washington 984022160
Maoin Office: (253) 708-6732
Pux; (233) 798-6713
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L Jﬂl A. Anderson, declare that I'am over the age of 18 yeazs, not a party to this

Debbie Polanski (U.S. Mail)
Shorelines Hearing Coordinator
Envirommental Hearings Office
4224 - 6th Avenue SE, Bldg, 2
Rowe Six, P.O. Box 40903
Lacey, WA 98504-0903
FAX(360) 438-7659

(206) 626-0675 FAX & ABC-LMI
Samuel “Billy Plauché &Amande Corr
GordonDerr LLP

2025 First Avenue, Suite 500

Seattle, WA 98121-3140

(206)624-1361 FAX & ABC-T.MT
Jerry R, Kimball

2020 IBM Bldg.

1200 Filllh Avenue

Seattls, WA 9810!

FAX (206) 264-9300 & ADC-LMI
David A. Bricklin

BRICKLIN NEWMAN DOLD LLD
1001 Fourth Avénue, Suite 3303
Seattle, WA 98154

action, and competent to be a witness herein. As a legal assistant in tho Office of the Pierce
County Prosecuting Attorney, | sent a true and correct copy of today by FAX and U S. Mail
and giving a copy tn ARC Leg'll Services for delivery as follows:

) cemty under penalty of perjury under the laws of the Siate of Washington, that the

RFSPONSE TN MOTIONS FOR SUMMARY JUDGMENT - 20
Reap to S).doc

| A. Anderson

foregoing is tme and correct. Dated at Tacoma, Pierce County, Washingron, this 16 day of
Decembher, 2008. '

Picros Cownty Proscouting Atorney/Civil Divisiug
933 Tacoma Avenue South, Suitg 301

Tacoma, Washingion 9840122160

Main Office: (253) 79§ 6732

baa. (253) 798-6713
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BEFORE THE SIHORELINES HEARING BOARD
STATE OF WASHINGTON

TAYLOR RESOURCES, INC., 2 Washington
corporation, also known as TAYLOR

SHELLFISH FARMS,
Appellant, | SHB NO. 08-010; 08-017
Vs, '
PIERCE COUNTY, ' DECLA.R.ATTON OF JILLL (HIERNSEY
. - RE MOTIONS FOR SUMMAR
JUDGMENT -

Respondent. v

i

I, Jill Gueméey, deciare thot attached hereto are trie and correot copies of the
following documenls which were referenced in the County’s Response to Motions for
Summary Judgment: |
EXHIBIT  DESCRIPTION

1. Pierce County Code 18.20.020, Applicability;

(35

Pierce County Codo 18.140.060, Revocation, Modification and Expiration;

3.0 Pierce (lounty Code3 20.76.030, Permit Requirements;

DECLARATION OF JILL GUEKNSEY RE MOTIONS FOR SUMMARY Picree County Prosecuting Attormey/Civil Division
JUDGMENT - | 055 Tacomn Avenuc South, Suik 301
dec JG o ST.doe Tacvomy, Washinglon 98402-2160

c O PY Main Office: (253) 1986732
Fax: (253) 798-5713
t
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4. RCW 90.58.030(3)(d), Definition ol “Development™,

5. RCW 90.58,143, Time reqwrcmentu Subutnnunl development permits,
variances, conditional use permits; .

6.. RCW 90.58.180, Appeals from granh‘ng, denying, or rescinding permits —
Bourd (o act ~ Local government appeals to board ~ Grounds for declaring
rule, regulation, ur guideline invalid — Appeals to court; :

7. Pierce County Hearing Exomincr decision dated 12/28/00 approving Tajlor's
- Shoreline Substantial Development Permit, SD22-00; and :

8. August 8, 2007 Administrative Determination by Planning and Land Services
Department.
~ Signed under penalty of perjury of the laws of the State of Washington at Tacoma,
Washington, this 16” day of Deecmber, 2008. -

o / e

NIy} D78
JILL GUEENSEY —

DECLARATION OF J{lL, GUERNSEY RE MOTIONS FOR SUMMARY P!:rcc Counry Pzosectiting ALomey/Civil Livision

JUDGMENT =2 955 Tacoma Aventiz Sowth, Shite 201
dec JG o SJ.doc o Tacoma, Washington 98402-2160

Mauin Olfice: (233) 7986732
Fox; (253) 798-6713
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