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Determination, the County concludes that: (a) Taylor was required to obtain a Shoreline
Substential Development Permit (“SSDP”) for its activities at the Foss Geoduck Farm; (b)
the SSDP that Taylor obtained in 2000 expiredvpursuant to RCW 90.58.143, WAC 173-

~27-090, Pierce County Code 20.76.030, and the terms of the SSDP itself; and (c) Taylor

must obtain a2 new SSDP from the Pierce County Hearing Examiner to continue operation
of its geoduck farm. That August 8, 2007, Administrative Determination is the subject of
this appeal. '

FACTUAL BASIS FOR PPE

L. In 2000, Taylor leased private tidelands along approximately one mile of
shoreline of Case Inlet from the North Bay Partnership (“Foss Farm”) for the purposes of

| establishing a commercial geoduck farm. Specifically, Taylor intended to plant, cultivate,

and harvest geoduck at the Foss Farm on an ongoing basis. -

2.  The planting and harvesting cycle at the Foss Farm is similar to opcraﬁons
at other geoduck farms throughout the area and uses methods develaped by the
Washington State Department of Fish and Wildlife. Taylor cmployees insert nine-inch-
long PVC pipe into the substrate approximately one foot apart. The employees plant four
juvenile geoduck by hand into the PVC pipe, The PVC pipe temporarily protects the
vulnerable juvenile geoduck from predators. Taylor employees remove the pipes from the
sand after approximately 1-2 years when the geoduck have burrowed sufficiently into the
sand to avoid predation and drying oul at low tide.

3. The geoduck continue to grow for 4-5 years after the PVC pipes are
removed. Taylor employees then harvest the geoduck by using a low pressure, high

volume water pump to loosen the sand around the geoducks and remove them from their
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burrows. This is the same methods employed by divers to harvest wild geoducks from
subtidal beds. This harvest takes place 5-6 years after the mrtxal planting.

4. Taylor plants and harvests the Foss farm on a rotation, farming itin |
segments. Taylor planted 2 portion of the farm in 2001, another pprﬁon in 2002, another
in 2003, and so on. After the harvest of each portion, Taylor replants that segment of the
farm such that the farm is in a perpetual cycle of planting, cultivation and harvesting.

5. Taylor’s geoduck farming activities at the Foss Farm do not constitute
“development” under the Shoreline Management Act (“SMA”). The Washington
Attorney General has opined that geoduck farming does not constitute “development™
under the SMA unless the farm in question substantially interferes with the public’s use of
the surface waters. AGO 2007-001, attached hereto as Exhibit 2. Taylor’s Foss Farm
does not substantially interfere with the public’s use of the waters and is therefore not
“development” under the SMA

6. Although Taylor’s Foss Farm does not constitute “development,” Pierce
County Code purports to require that all geoduck farms obtain an SSDP. In 2000, in
deference to these regulations and prior to initiating its farming activities, Taylor
requested a SSDP from Piérce County to construct and operate the Foss Farm. The Pierce
County Hearing Examiner granted the permit in December 2000. See Shoreline
Substantial Development Permit SD 22-00 (“Permit”), attached hereto as Exhibit 3. The
Permit authorizes Taylor to “cultivate the intertidal zone of private tidelands for the |
commercial production of geoduck clams along the east shore of Case Inlct/Nonh Bay.”
I |

7. The SMA and implementing regulations require construction of projects
permitted by SSDPs be completed within five years of permit issuance. See RCW
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50.58.143(1); WAC 173-27-090. The Permit includes a similar restriction that is
parterned from the statute and regularions. See Exhibil 3 ut pp.2-3, conditions 4 and 5.

8. Taylor completed dovelopment of the Foss Farm mﬂnn five years of
issuance of the permit. Namely, Taylor established the boundaries of the farm, planted the
 areas appropriate for geoduck culture with geoduck seed, reistered the farm with the
Department of Pish and Wildlife, and notified potentially affected Tribes that it had
established an artificial shellfish bed. Taylor bas now initiated a regular rotation of
planting geoduck on the established farm_ | ’

9. Taylor has bees in continuous communication with the County regarding
its farming operations at the Foss Farm ever since it applied for and was granted its
7“ Permit. Over the past six years, the County repeatedly contirmed that the Permit remains
valid as long as Taylor continucs farming at thc Foss Farm. The County confirmed that
the Permit did not expire, and.Tayl or was permitted to faxm the property on an ongoing
basis once the farm was established. Tﬁy]or has continued to plant geoduck at the Fass
Farm on an annual basis in reliance on those assurances.

10.  OnMay 9, 2007, Taylor received a letter from Pierce County indicating,
for the first time, that the County interpreted the Permit as establishing timelines for the
operation of the farm. A copy of that Jeller iy attached hercto as Exhibit 4.

11.  OnJune 26, 2007, Taylor prepared a letter addressing the duration of the
Permit. A copy of that letter is attached hereto as Exhibit 5. In that letter, Taylor pointed
out that the permit did not contain an expiration provision and remnuined in effect. T#yl or
also noted that, because its operations do not substantially interfere with the public’s use
of surface waters, its farm is not “development” under the SMA an1¢1 does not require an
SSDP.
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1 12.  On August 8, 2007, David Rosenkranz, Assistant Director of Plamming and
2 || Land Services, issued the Administrative Determination that is the subject of this appeal.
3 || Contrary to the County’é privr interpretations with respect to the Permit’s impact on
4 || ongoing farming activities, the Administrative Determination concludes that the Permit
5 ([ has expired and that ongoing farming operations, including plantng and harvesting,
6 || constitute “development” under the SMA and therefore require a new permit.
| 7 13.  The Administrative Netermination appears to require that il geoduck
8 || farms in Pierce County obtain SSDPs. The County’s conclusion in this regard isv contray
9 |l to AGO 2007-001. The County’s inierpretation in this regard is alsc inconsistent with its
10 || historic practices: the County is fully aware of other geoduck farms operating in Pierce
11 }| County without SSDPs.
12\ GAL BASIS FOR TIIE APPE ‘
13 1 The Administrative Determination is clearly erroneous because it is
14 || contrary 1o the law, including, without limitation, the Shoreline Management Act (e.g.,
15 |} RCW 90.58.020, RCW 90.58.030, RCW 90.58.140, RCW 90.58.1_43, RCW 90.58.200),
16 || implcmenting regulations in the Washington Administrative Code (e.g., WAC 173-27-
17 || 020, WAC 173-27-030, WAC 173-27-090, WAC 173-27-140, WAC 173-26-241), the
18 || County’s Shoreline Master Program, case law, guidance ducuments interpreting these
19 || laws and the County’s own historic interpretation of these laws on other, similarly-situated
20 || farms. The Administrative Determinatior is based on the erroneous premise that the
21 || ongoing planting and harvesting operations at the Farm constitute develupment. Based on
22 || this premise, the County concludes thst a shoreline substantial development permit is
23 || required to plant and harvest geoduck, that Taylor’s substantial development permit
.24 || expired with respect to planting and harvesting operations, and that a new permil is
25 || required to continuc planting and harvesting activities. The fundamental premise on
NOTICE CF APPEAL - 5 | GordonDen.
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which the Administrative Determination is based is inconsistent with the law. Instead, the
farming and harvesting operations at the Foss Farm do not coﬁsﬁtute developmeut
becanse those operations do not substantially interferc with normal public use of the
surfacc watcrs. Neither do the operations at the Foss Farm constitute dredging, drilling,

[ filling, removal of materials, or placing of obstructions. Accordingly, no SSDP is

required to continue the planting and harvesting at the Foss Farm.

2. The Administrative Determination 8 clearly erroneous because it is not
supported by evidence or facts and is internally inconsistent. The Administrative
Determination concludes that the ongoing farming and hurvesting activities intcrfers with
uvsmal public usc of surface waters such that they constitute “development” and are
governed hy the Shoreline Management Act. However, the Administrative Determination
does not investigate or consider ary facts related to the impact of the farming and
harvesting operations on the public’s use of surface waters. This is despite the conclusion
in the Administrative Determination that the inquiry into whether an activity interferes
with normal public use of waters “will depend on the facts, which should be deterrnined
by the lueal government.”

3. The Administrative Determination is clearly erroneous because it is
| contrary to the SMA, its implementing guidelines, Pierce County Code and the permit

the law, and the langnage of the Permit, required only that Taylor fully establish the Foss
Farm within five years of permit issuance. Taylor fulfilled that requirement. The
County’s interpretation thut authorization to continue farming activities at the Foss Farm
expired is contrary to the law (including, but not [imited to, RCW 90.58.143, WAC 173-
27-090, and PCC 20.76.030) and the language of the Permit itself.
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4, The Administrative Determination is arbitrary and capricious and
inconsistent with the County’s prior interpretations of the Permit and the Jaw. According
to the County’s previous and repeated interpretations of the Shoreline Management Act,

_implementing regulations in the WAC, the County’s Shoreline Master Program, and the

Permit, itself, the farming and harvesting activities at the Foss Farm were not subject to
the expiration provisions of the permit, or of the comparable provisions in the Shoreline
Management Act (including RCW 90.58.143) and implementing regulations (including
WAC 173-27-090). Accordingly, the County previously determined that ongoing farming
activities could continue at the Foss Farm without need of a new permit. The more recent
Administrative Determination, which is seemingly based on the same information that
was before the County at the time it issued its earlier interpretations, is therefore arbitrary
and capricious and inconsistent with earlier interpretations.

5. The County is time-barred from issuing an Administrative Determination

that is inconsistent with the Permit and prior interpretations of the Permit and the law.
The Permit and the County’s prior interpretations constitute land use decisions that should
have been appealed administratively and/or to the Courts pursuant to RCW 36.70C. Asis
any party, the County is time-barred from challenging those earlicr determinations beyond
the timeframe for filing appeals.

6. Taylor has continued to plant the Farm through its rotation, in reliance on
the County’s prior interpretations. The Foss Farm is currently planted with geoduck that
must be harvested or it will be lost. The doctrine of equitable estoppel precludes the
County from issuing an Administrative Determination that is inconsistent with its prior
interpretations and would preclude the Taylor from harvesting the geoduck it has planted.

RELIEF SOUGHT
Appellant requests the following relief:
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1. An order and judgment reversing the challenged Administrative
Determination because it is clearly erroneous, contrary to law, arbitrary and capricious
and not supported by evidence. |

2. An order and judgment remanding the matter back to Pierce County’s

Department of Planning and Land Services for action consistent with the Order;
3. Any other relief as the Hearing Examiner may find just and equitable.
Respectfully submitted this 22nd day of August, 2007.

GORDONDERR LLP

Attorneys for Appellant, Taylor
Shellfish Farms
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-t CERTIFIED MAIL
7005 3110 0001 9661 4204

Taylor Shellfish, Inc.

Attn: Diane Cooper

SE 130 Lynch Road

Shelon, WA 98584

RE: Administrative Determination, SD22-00
Taylor Shellfish (Foss Property)

Dear Ms. Cooper:

As you know an issue has arisen regarding your Shoreline Substantial Development Permit
(SSDP) to cultivate the interridal zone of private tidelands for the commercial production of
geoduck clams slong the east side of Case Inlet/North Bay, commonly known as the Foss
Property, SD22-00. This permit was approved by the Hearing Examiner on December 28,
2000. No appeals were filed.

The present issue involves whether the permit bas expired. Planning and Land Services has
reviewed this matter and concludes that the permit was issued for five years, and that a one-
year extension was granted, thereby extending the life of the permit to six years. Accordingly,
the permit has expired and further work at the site will require application for and approval of a
new shoreline substantial development permit (SSDP).

Our position is based upon Revised Code of Washington (RCW) 90.58.143, Washington
Administrative Code (WAC) 173-27-090, Pierce County Code (PCC) 20.76.030, the Hearing
Examiner’s December 28, 2000, decision, 2007 Attorney General’s Opinion (AGO) No. 1, and
the Court of Appeals decision in Washington Shell Fish, Inc. v. Pierce County, 132 Wn. App.
239 (2006), as set forth below. In addition, we have reviewed the letter from Samuel W.
Plauche at Gordon Derr, LLP, dated June 26, 2007.

I RCW 90.58.143.

RCW 50.58.143(1) sets forth time requirements for SSDPs and other shoreline permits.
Subsection 1 provides that these time requirements apply to all shoreline permits and that upon
a finding of good cause; local governments may adopt different time limits from those set forth

in this stangte:
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1 - 'Ihe tme requirements of th:s secon shall apply to all substantal
development permits and to any development authorized pursuant to a variance or

-conditional use permit athorized under this chaprer. Upon a finding of good

catise, based on the requirements and ciréumstances of the project-propused and:
consistent with the policy and provisions-of the master program and this’'chapter,
local govermment may adopt differept time limits from' those set forth in
subsections (2) and (3) of this section as a part of acion op 2 substantial

development permit.

Subsection 2 of RCW 90.58.143 requires thal construction activity or, where no
constmuction activides are involved, the use or activiry shall be commenced within two years of
the effective date of a SSDP. A one-year extension of thc commepcsment date may be

approved.

Subsection 3 provides thar authorization for construction activities shall terminate fivs

years afier the etfective date of the SSDP, with a possiblc one year extension:

(3) Authorization t conduct construction activites chall terminate fve years
after the effective dalc of a substantial development permit However, local
governmern may suthorize a single extension for a period not T exceed one year
based on reasunuble factors, if a request for extension has heen filed before the
expiration date and noticc of the propased extension 8 given to parties of record
and 1o the department. [Exmphasis added )

Subsection 4 oddresses the effective date of SSDPs in light of appeals, stc. Of note is
that part of this section which provides that the time periods for commencing the construction or
acuvity, and the five year period in subsection (3) do not run where otber governmental

permits/approvals are required:

19

(4) The effective date of a substantial development permit shall be the date of
filing as provided in RCW 90.58.140(6). The permit time periods in Subsections
(2) and (3) of this section do not include the time during which 2 use or actvity
was not actually pursued, due to the pendency of administrative appeals or legal
actions, or due to the need to obtain any other government permits and approvals
for the development that authorize the development to proceed, includimg all
reasonably related administrative or legal actions on any such permits or
approvals.

WAC 173-27-090.

WAC 173-27-090 parallels RCW 90.38.143. WAC 175-27-090 Subscctions 1-4 appear
to be identical to Subsections 14 in RCW 90.58.143, cxcept that WAC 173-27-050(3) refers to

conducting “development™ actvities, as opposed Lu “construction” activities,

id012/040
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oL PCC 20.76.030.

_PCC 20.76.030.G sets forth time limitations for SSDPs as well as other shoreline permits
(shoreline condifional use permits, shoreline variances, etc.). Subsection G2 requircs thet
“ennstruction or substantial progress toward construction of a project shall be commenced or,
where no construction is involved, the use or activity shall be commenced within two years of
the effective date of a permit." This subsection goes on w alluw the Ilearing Examiner to
authorize a single one-vear extension.

Like WAC 173-27-090(3) subsection G.3 states that "[s]uthorization to conduct
development activities shall terminate five years afler the cffective date of a permit. The
Examiner may authorize a single, one-year extension as sct forth in Subsection 2, above." Other
subsections in G address the date of filing, the cfTect of appeals and litigation, revisions, etc.

V. 2007 AGO No. 1.

In Japuary of this year he Attorncy Gemeral dssued an opinion (2007 AGO No. 1)
regarding the need for SSDPs {or geoduck planung, growing and harvesting activities. Although
the opinion did not address the time limitation for SSDPs, the opinion is helpful in that it
discusses the acuvily itself.

In this opinion thc Attorney General questioned whether geoduck farming is, in and of
jisell, a “development” under the SMA.! The Attomey General concludes that geoduck tube
aquaculnre does not necessarily fall within the defmition of “development.”

Thercfore, nlthough hypothetically a prnject may interfere with use of surface waters, we
concludc that the SMA addresses permirting of actual "projects” and involves a concrete
examination of whether the project interferes with normal public use of surface waters,
The Washington Sbell Fish case illustrates this approach by examining the facts of a
particular project. Acenrdingly, we copclude that whether a particular geoduck farm
interferes with normal public use of Taylor Shellfish, Inc. surface waters will depend on
the facts, which shonld be determined by local government when deciding if 2 permit is
required. See RCW 90.58.140(1) 2

' RCW 90.58.030(2)(d) defincs "development” 1o mean a nse consisting of the canswruction or exterior alteration of
struerures; dredging: drilling; dumping; filling; removal of any sand, gravel, or minerals; bulkheading; driving of
piling: placing of obswuctions; or any project of 2 permanent or remporary nature which mrerferes with the normal
public use of the surface of the warers overlying lands subject to this chaprer ar any state uf water Jevell.]

¢ The Attorney General also states thar geuduck mwbes do not fall within the ordinary meaning of the word
“structures” refesicd 1o in the definition of “development” If nihas are not “structures,” then placing them does not
appear to amowunt 1o “construction ™
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V.  Washington Shell Fish, Inc. v. Pierce County, Conrt of Appeals Decision.’

«-As noted in the AGO, the Court of Appeals recently interpreted Pierce County’s shoreline
regulations with respect to geoduck activities in Washington Shell Fish, Inc.(WSEF) v. Pierce
County; 132 Wn. App. 239 (2006). A brief recap of that decision may be helpful. In this case,
Washingten Shell Fish (WSF) leased County Park property (tidelands) at the Purdy Spit as well
a3 other nearby privately owned tidelands. Afier receiving numerous complaints about WSF's
harvesting and aquaculnre activities, PALS issued Cease and Desist (C&D) orders applicable 10
all 11 leased properties, requiring WSF to stop its geoduck operations because they did not have
SSDPs. WSF appealed the C&D orders and the Hearing Examiner upheld the C&D orders.
WSF filed a judicial appeal (LUPA) and the Pierce County Superior Court upheld the
Fxaminer's decision. WSF appealed to the Court of Appeals.

WSF arpued before the Court of Appeals that it was not required to obtain a SSDP before
engaging in geoduck planting and harvesting on Jeased shorelines because such activities arc uot
. “development” The Court of Appeals disagreed:

In these ways, WSF's activities prevented the general public fuw using
cerain areas of the water: (1) WSF's geoduek planting and harvesting cquipment
posed a safefy risk to the public; and (2) WSF's activitics and fixcd objects
occupied shoreline water, thereby excluding others. The testimony and cxhibits
provided substantial evidence to suppurt the hearing examincr's finding that
WSF's geoduck activides interfercd with the normal public use of the surface
water, Therefore, under PCC 20.76.030, WST cngaged in "devclopment” when it
harvested and planted geoducks an the Jeascd properries.

WSPF also argucs that it merely disrupted, but did not remove, sand when it
used water jels 1o harvest geoducks. But the hearing examiner did not expressly
addicss WSI™'s sand removal; rather, he based his decision on WSF's interference
with the public's use of the surface water. Interfering with public use of the
surface watcr is a sufficient ground, standing alone, ta support the hearing
cxampiner's findings and the cease apd desist orders as they relate to geoduck
planting ond harvesting. Thus, we do nnt address whether disrupting sand
provides o separate basis for requiring a snhstantial development permit under
Pierce County's shoreline regulations.

The Comt of Appeals further found that the activides involving the
harvesting and planting of geoducks constituted “substantial” development:

* A petidion for review uf this case is peading before the Washingion Supreme Courr,
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WRF admirted engaging in both planting cultivated geoducks and
harvesting wild geoducks on the leased lands (except for the Tellefson and Ohlson
. _properties). Neither activity is exempt fom substantial development permit
requirements under PCC 20.24.030: Harvesting activities are subject 0 PCC
20.24.030(A), and planting actvities are subject 0 PCC 20.24.030(B) through
(D). Because WSF's geoduck activities constituted substaotial developments,
WSF had ta apply far and to obtain the required permits befors plunting or
harvesting geoducks.

Weshington Shell Fisk, Inc. v. Pierce County, 132 Wn. App. at 250 - 253.

V1.  Taylor Shellfisb’s Position.

In the case at hand, a SSDP was issued on December 28, 2000. More than six years have passed
since the permit was issued. In his June 26, 2007, lcuer, Samuel W, Plauche, Taylor Shellfish’s
amorney, argues that Condition 5 of the Exwniner’s decision requires that the approved project
be completed within five years, with au option for 2 onc-year extension; and that they have met
condition 5 by biilding/creating/insialling the Foss geoduck farm within five years. Mz. Plauche
further argues that they do not need 2 SSDP for continued geoduck farming wmder the criteria set
forth in the AGO discussed above.

Taylor Shellfish describes the process by which it constructed the geodnck farm as establishing
the boundarics of the Foss farm, registering it with the WDFW, and planting the entire farmable
areu with geoduck secd. Although not specifically mentioned, the actual construction appears 10
refer to the installation of PVC tubes and netting. While Taylor Shellfish considers such
activitics to be “construction™ of structures as required by RCW 90.38.143(3), the Artorney
General Opinion referenced above appears to be to the contrary. (“Geoduck rtubes do not fall
within the meaning of the word ‘structures’ refarred to in the definition of development.)

Regardless of whether the installation of geoduck tubes constitutes “structures” and/or
“construction”, WAC 173-27-090(3) and PCC 20.76.030.G(3) limit “development” activities to a
five year period. Since the Washington Shell Fish case determined geoduck aquaculture falls
within the definition of “development,” the SSDP approved for this geoduck farm is limited to a

five-year perind.

Taylor Shellfish also argues that evep if a SSDP was required to establish the operation, they do
not need a SSDP for continued operation based upon the criteria set forth in the Antomey General

Opimon.
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The Planning and Land Services Department disagrees with Taylor Shellfish’s interpretation of
the Washington Shell Fish Court of Appeals decision. The decision was not limited to public
lands. The Court of Appeals specifically upheld the requirement for SSDPs on public and
private tidelands based upon the wording in Pierce County’s shoreline regulations. In the present
case, the sctivities of Taylor Shellfish are similar to the activities of Washington Shell Fish. Itis
this activity that necessitates the SSDP, both in 2000 and now.

In conclusion, under applicable provisions of the PCC shoreline regulations, Taylor Shellfish
was properly required to obtain 2 SSDP in 2000 for its activities at the Foss property. The parmit
thar Taylor obtained in 2000 expired pursuant 10 the applicable RCW, WAC, PCC provisions
and Hearing Examiner decision To continue operation of its geoduck farm at this location,
Taylor must obtain a new SSDP from the Hearing Examiner.

In accordance with PCC 1.22, Appeals of Admmistrative Decisians to the Examiner, any person
aggrieved or affected by any decision of an administrative official may file a notice of appeal. A
notice of appeal, together with the appropriate appeal fee, shall be filed within 14 days of the
date of an Administrative Official’s decision, at the Public Services Building, 2401 So. 35th

Street, Tacoma, Washington.
Sincerely,
-‘:ﬁ\ ga\ud Rosenkranz
/7 ‘Asststant Director
JG/TB/cla

ADMIN/PLANNERS/BYERS/Taylor Shellfish AD 2.doc
c Samue! W. Planche, Anomney at Law, Gordon Derr, 2025 - 1st Avenue, Suite 500,
Seattle, WA 98121-3140
Tadas Kisjelins, Attorney at Law, Gordon Derr, 2025 - 1st Avenue, Suite 500,
Seattle, WA 98121-3140
Perry Lund, Unit Supervisor, Department of Ecology, Southwest Regmn,
PO Box 47775, Olympia, WA 98504-7775
Jill Guemnsey, Deputy Prosecuting Attorney
Vicki Diamond, Supervisor, Current Planning
Kathleen Larrabee, Supervisor, Resource Management
Ty Booth, Senior Planner
Trish Byers, Associate Planner
Mark Luppino, Code Enforcement Officer
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~ Office of the Atorney General
State of Washington
*1 AGO 2007 No. 1

January 4, 2007

DEPARTMENT OF FISH AND WILDLIFE -
SHORELINE MANAGEMENT ACT -
DEPARTMENT OF ECOLOGY - Extent to
which hydraulic project approval permits or
shoreline substantial devclopment permits are
required for the planting, growing, and
harvesting of farm-raised geoduck clams.

1. The Department of Fish and Wildlife may not
require hydraulic project approval permits
under RCW 77.55.021 to regulate planting,
growing, or harvesting of farm-raised geoduck
clams by private parties.

2. The planting, growing, and harvesting of
farm-raised geoduck clams would require a
substantial development permit wunder the
Shoreline Management Act if a specific project
or practice causes substantial interference with
normal public use of the surface waters, but not
otherwise.

3. Where a geoduck clam culture project would
require 8 substantial development permit, the
local governmeat and the Department of
Ecology "would have a variety of enforcement
options available; in some cases, conditional use
permits might also be used to regulate this
practice.

Honorable Patricia Lantz
State Representative
26th District

P. O. Box 40600

GORDONDERR LLP
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Olympia, WA 98504-06G0
Dear Representative Lantz:

By lemer previously acknowledged, you have
requested an opinion on the following questions,
which we have paraphrased slightly for clarity:
1. May the Department of Fish and Wildlife
require hydraulic project approval permits
under RCW 77.55.021 to regulate planting,
growing, and harvesting of farm-raised
geoduck clams by private parties?
2. Should local governments Tequire
shoreline substantial development permits
under RCW 90.58.140 for planting,
growing, and barvesting farm-raised
geoduck clams by private parties?
3. If substantial development permits can be
required for geoduck farming operations,

how ean Jocal government and the
Department of Ecology address existing
operations?

Joriginal page 2JBRIEF ANSWERS

We answer the first question in the negative. RCW
77.115.010(2) limits application of Washington
Department of Fish and Wildlife (WDFW)
regulatory powers with respect to private sector
cultured aquatic producis. The limitation prevents
WDFW from requiring a hydraulic project approval
permit to regulate the planting, growing, and
harvesting of pgeoducks grown by private
aquaculturalists.

Regarding the second question, we conclude that
farm-raised geoducks may require a substantial
development permit under circumstances where the
particular geoduck planting project causes
substantial interference with normal public use of
the surface waters. Projects that do not meet this
description . would not require a substantial
development permit.

In answer to the third question, local government
and the Deparmment of Ecology may take informal
or formal civil enforcement actions against a

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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substantial development that is undertaken without
2 permit. Alternatively, conditional use permits may
be used to manage this type of aquaculmre if the
approved shoreline master program includes such a
requirement.

BACKGROUND

*2 Your questions concern a new type of shellfish
farming that takes place on lower. elevations of
intertidal lands. [FN1] The process involves
four-inch diameter PVC pipe cut into approximately
one-foot lengths. The short PVC wbe is inserted in
the beach, leaving a few inches above the surface. A
shellfish grower places tiny juvenile geoduck clams
into the sandy substrate protected by the tube. The
tube iwelf, or the general area, is covered with
netting. Together, the mbe and netting protect the
juvenile geoduck from predators umtil it grows large
enough to bury iself to a safer depth. After the
geoduck has grown a sufficient amount to avoid
predation (which requires several months), the
shellfish grower removes the netting and wbes. The
geoduck farming site may occupy many acres of
tideland,

Approximarely five years after planting, geoducks
reach their marketable (and impressive) size as one
of the world's largest burrowing clams. At that
point, the shellfish grower harvests the clams which
have “pburrowed” two or three feet below the
surface. A water jet loosens the subswate around the
clam's shell and siphon (also called the “neck™),
allowing the harvester to remove the geoduck from
the muck.

The harvest incidentally releases silt and sediment
which may temporarily be found in the surrounding
water. Kent S. Short & Raymond Walton, Ebasco
Environmental, Transport and Fale of Suspended
Sediment Plumes Associated with Commercial
Geoduck Harvesting (April 1992) (copy on file).
Removing a geoduck from the beach thercfore
Tesults in a temporary depression where the
substrate was Joosened and the geoduck removed.
See generally foriginal page 3] Washington Shell
Fish, Inc., v. Pierce Cy., 132 Wa. App. 239, 131
P.3d 326 (2006) (petition for review denied Jan: 3,
2007) (discussing geoduck aguaculture). [FN2]

1. May the Department of Fish and Wildlife

require hydraulic project approval permits

onder RCW 77.55.021 to regulate planting,

GORDONDERR LLP

@o19/040

Page 3 of 10

Page 2

growing, and harvesting of farm-raised
geoduck clams by private parties?

Your first question concemns the requirement for a
hydraulic project approval (HPA) issued by the
WDFW under the authority of RCW 77.55.021.
That stanute provides, in part:
(1) Except as provided in RCW 77.55.031,
77.55.051, and 77.55.041, in the event that any
person or government agency desires to
undertake ahydraulic project, the person or
government agency shall, before commencing
work thereon, securethe approval of the
department in the form of a permitas to the
adequacy of the means proposed for the
protection of fish life.
RCW 77.55.021(1) (emphasis added). A “hydraulic
project” is “the construction or performance of
work that will use, divert, obstruct, or change the
namural flow or bed of any of the salt or freshwaters
of the state” RCW 77.55.011(7). The work of
inserting mbes and neming on the tidelands for
geoduck aquaculure would be a hydraulic project
because it is “work™ that “uses” and “changes” the “
bed of any of the salt or freshwaters of the state.” Jd
. An HPA pemit would thus be required for
geoduck aquaculture unless there is some exception.
The exception is in the statutes that address WDFW
disease inspection powers for private sector
cultured aquatic products.

*3 RCW 77.115.010(2) provides, in part:
The authorities granted the department by [the
rules implementing a program of disease
inspection and contwol for aquatic farmersjand
by RCW 77.12.047(1)(g), 77.60.060, 77.60.080
, 77.65.210, 77.115.020, 77.115.030, and
77.115.040constitute the only authorities of
the department to regulateprivate sector
cultured aquatic products and aquatic farmers
as defined in RCW 15.85.020.

(Emphasis added.)

[foriginal page 4JFarm-raised geoducks are within
the definition of private sector cultured aquatic
products because they are “pative, nonnative, or
hybrids. of marine or freshwater plants and animals
that are propagated, farmed, or cultivated on aquatic
farms™. RCW 15.85.020(3). An “aquatic farmer” is
a private sector person who “commercially farms
and manages the cultivating of private. sector
cultured aquatic products on the person's own Jand

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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or on land in which the person has a present right of
possession.” RCW 15.85.020(2). The case of Srare
v. Hodgson, 60 Wn. App. 12, 802 P2d 129 (1990),
illustraves thar privately planted geoducks can be
private sector cultured aquatic products, [FN3]

RCW 77.115.010(2) allows WDFW 1o regulate
private sector cultured aquatic products only by
using the enumerated statutes, which do not include
the HPA permit. We reach this conclusion after
considering the two canons of statutory construction
identified in your letter and by examining the
language of the statute and the statutory scheme.

First, we examine whether the HPA stanute is a later

- enacted statute that might apply o geoduck farming
regardless of RCW 77.115.010(2). This concept
does not apply, however, because the general HPA
requirement dates back to the 1940s. See Laws of
1943, ch. 40, § 1. The HPA law, indeed, existed
when the original version of RCW 77.115.010(2)
was adopted in Laws of 1985, ch. 457, § 8. See
former RCW 7520.100 (1985 HPA statute). Thus,
aithough a 2005 hill recodified the HPA law, we do
not conclude that it is a new legal requirement. We
therefore cannot conclude - that HPA authority
reflects a Jamter enactment outside the scope of
RCW 77.115.010(2).

Second, we examine whether the HPA law is more
specific than RCW 77.115.010(2), because 2 more
specific statute is given effect if there is a conflict
with a general statute. See Pannell v. Thompson, 81
Wn.2d 591, 597, 589 P.2d 1235 (1979). However,
the HPA law is substantially broader than RCW
77.115.0102), applying to all work and
construction in salt and fresh waters. In contrast,
RCW 77.115.010(2) has a narrow scope. We
therefore conclude that RCW 77.115.010(2) is a
later enacument and more specific with regard w
WDFW authority to regulate private sector cultured
aquatic products.

Next, we consider thar RCW 77.115.010(2) does
not mention the HPA permit or terms that address
HPA requirements. The HPA statute refers to “
construction” or “work” that *“uses” or “changes”
the bed or flow of state waters. RCW 77.55.021(1).
In contrast, RCW 77.115.010(2) does not use any
of these terms, Moreover, other statutes in RCW
77.55 provide explicit excmptions to the HPA
permit. See RCW 77.55.031-.071 (describing

activities that might use or change the beds of state
waters such as crossing an established ford,
removing derelict fishing gear, abatement of certain
noxious plants, hazardous waste cleanups, and
construction of housing for sexually violent
predators). It is arguable thar these express
[original page Sjexemptions in RCW 77.55 should
be interpreted as providing the only exceptions to
the HPA permit. See In re S.B.R., 43 Wn. App. 622,
625, 719 P2d 154 (1986) (express exceptions in a
stamyte exclude all other exceptions).

*4 However, we do “not construe statutes so as to
render language meaningless.” State v. Haddock,
141 Wn2d 103, 112, 3 P3d 733 (2000). RCW
77.115.010(2) has no meaning If it does not reflect
2 legislative intent to limit WDFW authority to
regulate private sector cultured aquatic products.
We therefore construe RCW 77.115.010(2) as a
limit on WDFW regulation of private sector
cultured geoducks using the following guidance.

First, RCW 77.115.010(2) acts as an exception and
must be read narmowly. See State v. Turpin, 94
Wn.2d 820, 825, 620 P2d 990 (1980) (statutory
provisos should be strictly construed with doubts
resolved in favor of the general provisions to which
the proviso does not strictly apply). We also avoid
absurd or unintended consequences. Frat. Order of
Eagles, Tenino Aerie v. Grand Aerie, 148 Wn.2d
224, 239, 59 P3d 655 (2002) (The courts “will
avoid literal reading of a statute which would result
in unlikely, absurd, or strained consequences.”).
Thus, we do not read RCW 77.115.010(2)
disjunctively as a Jimit on WDFW regulation of any
registered aquatic farmer, because that leads to
absurd results where, for example, WDFW could
not regulate an aquatic farmer who is hunting
because the laws regulating hunting are not on the
statutory list We read RCW 77.115.010(2)
conjunctively. Thus, it limits regulations when
applied 1o both the private sector cultured aquatic
products and the aquatic farmer. [FN4]

We also rely on RCW 77.12.047(3) to reach our
conclusion. This stanute provides that rules adapted
by the PFish and Wildlife Commission shall not
apply to private sector cultured aquaric products,
except for rules adopted under RCW
77.12.047(1)g) (allowing WDFW to adopt rules “
specifying the statistical and biological reports
required from fishers, dealers, boathouses, or

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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processors of wildlife, fish or shellfish.”) Under this
statute, WDFW rules governing the time, place, and
manner for taking wild fish, shellfish, and wildlife
are not applicable to private sector cultured aquatic
products. We conclude that if an HPA permit were
. used to regulate geoduck planting and harvesting, it
would sidestep this express limit on the use of
WDFW rules, confounding ecxpress legislative
intent, - -

Finally, we consider that the HPA pemmit is
enforced primarily using criminal sanctions under -
RCW 77.15.300. Interpretation of whether an HPA
permit is required must therefore consider the rule
of lenity. Under the rule of lenity, if two possible
constructions of a stamie imposing a criminal
penalty are permissible, the criminal statute will be
construed against the state and in favor of the
accused. See, e.g., Stare v. Radan, 143 Wn.2d 323,
330, 21 P3d 255 (2001). A person planting
geoducks without an HPA permit would properly
invake the rule of lenity to argue for the above
interpretation of RCW 77.115.010(2) limiting the
HPA permit requirement. [FNS5]

[original page G/2. Should local
governments require shoreline swvbstantial
development permits under RCW 90,58.140
for planting, growing, and harvesting
farm-raised geoduck clams by private
parties?

Background - The Shoreline Management Act

“S The |Legislature enacted the Shoreline
Management Act (SMA) to protect and to manage
the private and public shorelines of Washington
State; to further public health, public rights of
navigation, land, vegetation, and wildlife; and to
plan for and foster reasonable and appropriate
shoreline uses. RCW 90.58.020; Samuel's
Furniture, Inc. v. Ecology, 147 Wn2d 440, 448, 54
P.3d 1194 (2002). The SMA regulates both “uses™
of shorelines as well as “developments™ on them.
Clam Shacks of Am., Inc. v. Skagit Cy., 109 Wn.2d
91, 95-96, 743 P.2d 265 (1987). ’

RCW 90.58.140(1) provides that development on
the shorelines shall not be undertaken unless
consistent with the SMA, with SMA guidelines, and
with local government master programs. Subsection
(2) prohibits substantial development on the

GORDONDERR LLP
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shorelines “without first obtaining a permit from the
govemment entity having administrative jurisdiction
under this chapter.”

RCW 90.58.030(3)(d) defines “development” to

mean:
a use consisting of the construction or exterior
alteration  of structures; dredging; drilling;
dumping; filling; removal of any sand, gravel,
or minerals; bulkheading; driving of piling;
placing of obswuctions; or any project of a
permanent or temporary nature which interferes
with the normal public use of the surface of the
waters overlying lands subject to this chapter at
any state of water level[.]

RCW  90.58.030(3)(c)  defines  “substantial
development” as “any development of which the
total cost or fair market value exceeds five thousand
dollars, or any development which materially
interferes with the normal public use of the water or
shorelines of the state.” We accept your suggestion
that we engage in the reasonable assumption that
the cost and value of such activity will exceed the
five thousand dollar threshold for “substantial”
development in RCW 90.58.030(3)(e).

“Under the [SMAJno ‘substantial development
exists if there is no ‘development’ within the
meaning of RCW 90.58.030(3)(d), because for
there to be a ‘substantial Joriginal page 7]
development’, there must first be a ‘development” “
. Cowiche Canyon Conservancy v. Bosiey, 118
Wn.2d 801, 812, 828 P.2d 549 (1992). Our analysis
therefore focuses on whether geoduck farming is a

development. [FN6]

Substantial development permits are administered
by local government according to shorcline master
programs. RCW 90.58.140(3). The process for
development of the shoreline master program
govemning these permits is described in
Weyerhaeuser Co. v. King Cy., 91 Wn2d 721, 729,
592 P2d 1108 (1979):
The SMA requires each local government to
develop a master program for the use and
development of shorelines within  its
boundaries. RCW 90.58.080. The programs,
once approved by the Department of Ecology,
operate as controlling use regulations for the
various shorelines of the state. RCW 90.58.100.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Analysis

We start by examining 2 recent case where the
Count of Appeals held that a pgeoduck tube
aquaculture operation required a substantal
development permit. Wash. Shell Fish, 132 Wn.
App. 239. [FN7] The Court analyzed the Pierce
County shoreline master program definitions for
substantial development, which are identical to
SMA definitions. It held that geoduck aguaculmire
in that case involved “development” because it
interfered with normal public use of the waters. Jd
ar 251-52, citing RCW 90.58.030(3)(d) ( “any
praject of a permanent or temporary nature which
interferes with the normal public use of the surface
of ‘the waters overlying lands subject to this chapter
at any state of water level”).

*6 We have found the Court of Appezls opinion
answers your question only in the context of the
facts of that case, and it fails to offer an analysis
applicable to all geoduck twbe aquaculure, To
answer your questions, we conclude that geoduck
tube aquaculture does not necessarily fall within the
definition of development except where it interferes
with normal public use of surface waters, as in
Washington Shell Fish:
Several witnesses testified that WSF left rope
in the water where WSF had planted geoducks,
and this rope would become entangled with
people or non-geaduck-harvest-related objects.
WSF divers harvesting geoducks placed
markers on the water's surface that prevented
public use of that area. The PVC planting pipes
that WSF inserted into the shorelines were up
to 12 inches long, foriginal page 8[with their
top portions prowuding vertically out of the
sand. In addition, according 10 one witness;
. 'WSF used up 1o four boats at a time to store the
geaducks that divers harvested, one of which
was a barge large enough 10 drag a buoy; these
WSF boats further constricted the water surface
open to public use.
Wash. Shell Fish, 132 Wash. App. at 251. The
opinion goes on to describe the particular site where
wind surfers were affected by the project. The
relevant factors appear to be the public use of the
surface waters of the site and the manner in which
the geoduck project imterfered with public
use-floating ropes on the surface, markers on the
water's surface creating bariers to public use, and
barges and boats that occupy the site 10 the

GORDONDERR LLP
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exclusion of the public.

Ahhough Washington Shell Fish shows how
geoduck tube aquaculture can interfere with use of
surface waters, nothing in the description of
geoduck aquaculture necessitates such interference.
The PVC pipes, protrude only inches and have no
more interference with use of the surface waters
than bags of oysters, clam nets, or a small rock on
the shoreline. The markers, floats, barges, and
entanglements affecting the surface in Washingron
Shell Fish may not exist at every geoduck farm. The
neighboring public park appears to wigger the
interference with public use of the surface waters.

Therefore, although hypothetically a project may
interfere with use of surface waters, we conclude
that the SMA addresses permitting of actual “
projects” and involves a concrete examination of
whether the project interferes with normal public
use of surface waters. The Washington Shell Fish
case illustrates this approach by examining the facts
of a particular project. Accordingly, we conclude
that whether a particular geoduck farm interferes
with normal public use of surface waters will
depend on the facts, which should be determined by
local government when deciding if a permit is
required. See RCW 90.58.140(1).

We next examine the other statutory definitions of
development. The Washingron Shell Fish opinion
does not address the argument that geoduck tbe
aquaculture is development because the harvest
disrupts the substrate around the geoduck. Wush
Shell Fish, 132 Wash. App. at 252 n.]2. We
conclude that disruption of the substrate around a
geoduck, considered in isolation, cannot be legally
distinguished from general clam digging or raking.
Any clam harvest disrupts the substrate around the
buried clam. We find no indication that the SMA
has ever treated clam harvesting, alone, as
development. Moreover, it would lead to a
burdensome and apparently unintended
consequence where substantial development permits
would be required for all significant clam beds, both
commercial and recreational.

*7 Next, we consider whether geoduck wbe
aquacultre invoives dredging. In 1977, the
Washington Supreme Cowrt affirmed the Shoreline
Hearings Board and held that clam harvesting using
3 dredge was a type of subswantial development.
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English Bay Enters., Lid. v. Island Cy., 89 Wn.2d
16, 568 P2d 783 (1977). The court rejected the
barvester's argument that the statutory definition of *
development” did not explicitly include clam
harvesting.
[The Board found, and we find here, that it is
not the goal of the appellant's activity which
governsbut rather it is the method employed.
The appellant's operation involves the removal
of earth from the bottom of the bay. In the plain
and ordinary sense of the term, this procedure
is “dredging.” The Board found foriginal page
9phat this activity constitutes dredging; the
interpretation of the Board is to be given great
weight. a Co, _v. orelin
Hearings Bd., 85 Wash.2d 441, 536 P.2d 157
-~ (1975).
Id. at 20 (emphasis added).

The dredging in Englich Bay is significandy
different. A hydraulic dredge machine removed the
top twelve inches of beach, leaving a trench while
dislodging clams. Id. ar 18. The English Bay case
‘thus involved a dredging machine, which is
necessary 1o dictionary definitions of dredging, but
absent in geoduck farming. See Merriam-Webster
OnLine Dictionary, Dredging, “1 a: to dig, gather,
or pull out with or as if with a dredge — often used
with upb: 1o deepen (as a waterway) with 2
dredging machine™. The water jet used to lcosen the
substrate around an individual geoduck is not a
dredging machine, even if water jets might be used
for dredging channels in other places. Here, the
water jet simply loosens a geoduck.

tructi res

Geoduck mbes do not fall within the ordinary
meaning of the word “structures™ referred to in the
definition of development. WAC 173-27-030(15)
defines structure 28 “a permanent or temporary
edifice or building, or any piece of work artificially
built or composed of parts joined together in some
definite manner.” This does not suggest that a
structure could comprise of PVC tubes on a beach.
The wbes are not “edifices or buildings” taken
separately, they do not form an “edifice or building”
taken together, nor are the tubes “parts joined
.together in a definite manper.” Our conclusion is
reinforced by Cowiche Canmyon Conservancy.
above, where the Cowr rejected an argument that

GORDONDERR LLP
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removal of railroad trestles was a development,
because it modified a sgucture. The Court there
held that removal resulted in no structures, applying
the common meaning of the termm,

The term “drilling” is commonly defined in terms of
creating a- hole. See Merriam-Webster OnLine
Dictionary, Drill, “2 a(1) : to bore or drive 2 hole in
(2) : to make by piercing action <;drill a hole>"
. While tubes could be crearively described as being
“drilled into” the substrate, no hole is created. The
tube is a temporary barrier protecting the juvenile
clam.

*8 Similarly, while sand, silt, and gravel is
disturbed, geoduck aguacuiture does not involve
filling of tidelands. In contrast, Dep't of Fisheries v.
Mason Cy., SHB No. 88-26, 1989 WL 106061
(Wash. Shore. Hrgs. Bd. Aug. 15, 1989), the
Shoreline Hearings Board considered a proposal to
apply several inches of gravel over large areas of
tidelands to create an artificial bed for clam
production. That filling required a substantial
development permit.

Finally, if sediment is disrupted during harvest, only
a minimal amount of sediment is actually removed
with the clam. This minimal amount of materials
removed does not comport with a reasonable
interpretation of the statutory language concerning “
removal of materials.” See Black's Law Dictionary
464 (8th ed. 2004), “de minimis non curat lex” (the
law does not concern itselfwith wifles).

[foriginal page 10JPlacing Obstructions

The statutory definition refers to “placing
obsmuctions” as “development.” Assuming that this
refers 10 blocking or clogging passage on the water,
we conciude that it is conceivable that a project
might involve tbes, nets, or other materials that
obstruct passage. Arguably, the tbes could obstruct
a walker, but that would be relevant only if placed
on tidelands used by the public. This term should be
applied based on the particular project, as in
Washington Shell Fish. Local government, as the
primary  administrator of the substantal
development permit system, would detemnnine
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whether a particular project involves placing
obstructions. See RCW 90.58.140(3); Samuel's
Furniture, 147 Wn.24 at 455. [FN8]

TaC e!

Several comment letters have maised the farming
practices” exception from the  substantial

development permit in RCW 90.58.030(3)(e)(iv).

This subsection exempts:

Construction and practices normal or necessary
for farming, itrigation, and ranching activities,
including agricultural service roads and utilities
on shorelands, and the construction and
maintenance of irigation structures including
but not limited to head gates, pumping
facilities, and itrigation channels,

Every term in the exception describes upland
farming; no term reflects aquaculmwe. See also
WAC 173-27-040(2)(e) (adopting statute into
regulation without any clarification or imterpretation
of aguaculture practices).Moreover, the Department
of Ecology guidelines on shoreline uses distinguish
between aguaculture and agriculture. See WAC
173-26-241(3)(a), (b). We found no history to
suggest that RCW 90.58.030(3)(e)(iv) was adopted
to address aquaculure activities or that it has been
applied 1o aquacultre. [FNS] Accordingly, we
conclude that this exception does not apply to
geoduck tube aquaculmre,

Te summarize, we conclude that geoduck
aquaculture requires a substantial development
permit if conducted as described by Weshingron
Sheill Fish, We do not conclude that geoduck
foriginal page I1lJaquacultwre inheremtly involves
interference with normal public use of the surface
waters in all locations. We also conclude that it
does not involve dredging, construction, or other
types of development described by RCW
90.58.030(3)(d).  Therefore, the  substantial
development permit requirement is not necessarily
required for intertidal geoduck farming.

*9 As described in the next section, our conclusion
does not imply that the SMA lacks authority for
local government to manage geoduck aquaculmre
use of the shoreline. The SMA authorizes
conditional use permits to manage shoreline uses.

GORDONDERR LLP
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3. If substantial development permits can be
required for geoduck farming operations, how
can local government and the Department of
Ecology address existing operations?

If there is a geoduck farm that meets the definition
of substantial development, then both stats and
focal govermment have a variety of options. First,
government may simply pursue informal measures,
like asking the geoduck farmer to obtain a2 permit
Second, RCW 90.58.210 authorizes Ecology and
local government to issue penalties, orders requiring
permits, and orders requiring corrective action.

[FN10]

We also note that government may consider using “
conditional use permits” tw regulate geoduck
aquacultare. The Clam Shacks case, cited ahove, .
illustrates this SMA repulatory power. In that case,
a shellfish harvester using a “hydraulic rake”
claimed that if his harvests did not involve
substantial development, then no SMA permit could
be required to regulate it as a use of the shoreline,
The Washington Supreme Court unanimously
rejected the argument. The SMA includes express
directions and powers to regulate and manage “uses”
of the shoreline. Local government may, therefore,
require a conditional use permit to manage that
hydranlic rake clam harvest. The opinion contains
the following discussion:
Clam Shacks argues that the language of the
starute and its application of the permit process
only to substantial developments limits the-
SMA to developments as defined. Thus, Clam
Shacks concludes there can be no use contcol,
regardless of the master program, unless the
activity involved constitutes 2 development.
We disagree. Such construction would frustrate
the declared policy of the SMA.
Clam Shacks v. Skagit Cy., 109 Wn.2d at 95.

It is likely that shoreline master programs have not
considered using conditional use permits to regulate
geoduck aquaculture and, therefore, that option s
not immediately applicable in all jurisdictions.
However, all local master programs are being
reviewed and updated during the upcoming decade.
See RCW 90.58.080. Ecology's pguidelines for
updating master programs foriginal page 12}
provide that aquaculture of this type is a favored use
of the shoreline environmem that should be
accommodated by shoreline master programs. WAC

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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173-26-241(3)(b). [FN11] Therefore, this option is
praspectively available as a means for managing
existing and future operations.

We trust that the foregoing analysis will be helpful
to you.

Sincerely,
Rob Mckenna
Anomney General

Jay Douglas Geck
Deputy Solicitor General

[FN1]. Intertidal here simply refers to tidelands that
are periodically covered and uncovered by the daily
high and low udes. It is not necessary to distinguish
types of tidelands and bedlands 10 address the
questions. .

[FN2]. Embedded and tmmobile shellfish are part
of the real property, under Washington Ilaw,
belonging 1o the landowner, State v. Longshore,
141 Wwn2d 414, 5 P3d 1256 (2000). The
proprietary aspect of shellfish is illusrated by
‘statutes such as RCW 79.135.130, which requires
payment of fair market value for existing shellfish
on state aguatic lands before leasing to a shellfish
farmer. Other state laws allow shellfish to be taken
without regard to the state's proprietary interest. For
example, shellfish on certain parks and public lands
are available for recreational harvest under licenses
and rules of the WDFW and other state agencies.
Shellfish may also be subject o a “right of
taking fish at all usual and accustomed grounds
and stations” created by federal treaties with
various Indian Tribes in Washington., Because
federal law creates the treaties and preempts
contrary state laws, the right of taking shelifish
under the treaty can be applied norwithstanding
state property law. See United States v. State of
Washington, 157 F.3d 630, 646-47 (9th Cir.
1998).

[FN3). In Hodgson, a criminal defendant contended
that geoduck clams he  harvested from
DNR-managed bedlands were private sector
cultured aquatic products. The cowrt took judicial
notice that geoduck clams take five years to mature
and rejected the defendant's argument because the

GORDONDERR LLP
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harvester's connection with the public geoduck beds
was transitory, and wild geoduck clams were not
under the active supervision and management of 2
private aquatic farmer at the time of planting. State
v. Hodgson, 60 Wn. App. at 17-18. In contrast to
Hodgson, your question deals with an aquatic
farmer who actively supervises and manages the
geoduck clam bed at the time of planting.

[FN41. Thus, a person who constructs a boat ramp,
dock, or other construction work at an aquatic farm
would require an HPA permit, because the permit
regulates construction; it does not regulate
aquacuimure products.

[FNS]. Whether lenity applies here depends on
whether application of HPA laws 1o a geoduck
planter would be criminal. An ordinance is penal or
criminal in namre when “a violation of its
provisions can be punished by imprisonment and/or
a fine.” State v. Yon Thiele, 47 Wn. App. 558, 562,
736 P.2d 297 (1987). An ordinance is remedial,
rather than criminal, “when it provides for the
remission of penalties and affords 2 remedy for the
enforcement of rights and redress of injuries.”” Von
Thiele, 47 Wn. App. at 562. Civil and criminal
penalties may coexist without “converting the civil
penalty scheme into a criminal or penal proceeding.”
Von Thiele, 47 Wn. App. at 561.

We interpret the HPA laws using lenity because of
the primacy of the criminal sanctions; the HPA code
includes minimal civil remedial powers. For
example, the HPA Jaws include no provisions for
civil orders to stop work or 0 take corrective
actions, See RCW 90.58210(3) (Shoreline
Management Act authorizes civil penalty, stop work
orders, and corrective action orders). While the
HPA laws include a narrow civil penalty provision,
RCW 77.55291, the requirement of an HPA is
enforced with a criminal sanction under case law.
State v. Crown Zellerbach Corp., 92 Wn.2d 394,
602 P.2d 1172 (1979).

[FN6]. In addition tw substantial development
permits, the SMA contemplates conditional use
permits and variance permits. These latter types of
permits are issued by local government but require
the approval of the Departnent of Ecology w be
valid. RCW 90.58.140(10); Samuel's Furniture,
147 Wn.2d ar 455, n.!3. We discuss the option of
using conditional use permitting in response to the

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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third question.

[FN7]. The Washington Shell Fish case arose after
the county leased 47 acres of county park tidelands
for a nominal fee and the lessee proceeded to
remove approximately 2.7 million dollars worth of
geoducks. Wash. Shell Fish, 132 Wash. App. at 253
. The county then raised the issue of a substantial
development permit and also challenged the validity
of its lease. See Pierce Cy. v. Wash. Shell Fish, Inc.,
No. 31380-4-11,. 2005 WL 536097 (Wash. Ct App.
Mar. 8, 2005) (unpublished).

[FN8). Washington common law also shows that
the private property interest in a shellfish farm
allows the farmer to restrain the general public from
interfering with the farm. See Sequim Bay Canning
Co. v. Bugge, 49 Wash. 127, 94 P. 922 (1908)
(lessee of state aquaric lands devoted to shellfish
operation can bring trespass action against others
who enter the lands and take clams). Thus, even if
the PVC tubes might hypothetically affect a person
crossing a shellfish farm, it Is not a cognizable
obsmuction of the public, because the person is
there at the farmer's express or implied permission.

[FN9]. We note that the findings section of the
Aquacylture Marketing Act, RCW 15.85.010,
describes a gencral goal that aquaculture “should be
considered” a branch of the agriculwral industry for
purposes of laws that advance and promote the
agricultural industry. “When the legislature employs
the words ‘the legisiature finds, * as it did in RCW
80.36.510, it sets forth policy statements that do not
give rise to enforceable rights and duties. Seedripa
v. Dep't of Soc. & Health Servs., 91 Wash.2d 135,
139, 588 P.2d 185 (1978).” Judd v. Am. Tel. & Tel.
Co., 152 Wn.2d 195, 203, 95 P.3d 337 (2004). The
Aquaculture Marketing Act, therefore, does not
amend RCW 90.58.030(3)e)(iv) to change the
intent to address farming as described by the words
in that subsection. We conclude that for marketing
purposes, the Legislature intended tw include
aquaculmre with agriculture but did not intend to
erase all distinctions for purposes of environmental
regulation or other laws not related to marketing.

[FN10}. We interpret your third question as
addressing unpermitted projects where no local
decision expressly determined that no substantial
development permit is required. If Jocal government

previously decided that 2 project is not a substantial

~GORDONDERR LLP
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development and did so with a final written local
decision, then that decision may be final and
unappealable because of appeal deadlines in the
Land Use Petition Act. See Samuel's Furniture, 147
Wn.2d at 463 (local government decision that
project was not in the shoreline became a final
decision that no SMA pemmit is required because it
was not appealed under the Land Use Petition Act,
RCW 36.70C).

[FN11]. Local government regulation of
aquaculture in the shoreline must be consistent with
the policies of the SMA, which promote appropriate
aquaculture uses. See AGO 1988 No. 24 (opining
that local government regulation of aquaculture in
the shoreline must be done conmsistemt with the
SMA). As explained in this 1988 Atworney
General's Opinion, the Planning Enabling Act,
RCW 36.70, and local police powers cannot be
used 1o impose greater restrictions on aguaculture
than allowed under the shoreline master program.

Wash. AGO 2007 NO. 1, 2007 WL 81009
(Wash.A.G)
END OF DOCUMENT

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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SHORELINE MANAGEMENT ACT OF 1971
PERMIT FOR SHORELINE MANAGEMENT SUBSTANTIAL DEVELOPMENT

CONDITIONAL USE, OR VARIANGE
NOTE: THIS PAGE FOR LOCAL Application No.___SD22-00
GOVERNMENT USE ONLY Administering Agency Bierce County
Date Received ____06/29/00
Approved __X___ Denled —
Date 01/09/01

Type of Action: {Check if appropriate)
X _ Substantial Development Parmit
Shoreline Variance Permit

Shoreline Conditional Use Permit

Pursuant to RCW 90.58, a permit is hereby granted to:
Tavior Resources, Inc.
——SE 130 Lynch Road
Sheltan, WA 98584
. 'nn undertake the follow:ng developrnant (be speciﬁc)

upon the following property: (Lsgal desmpﬁon io the nearest quarter section, fownship,
range)._ap the east shore of Case nietNorth Bay, on private tidelands. located
immediately north of lgemma Beach State Park

wnhm —Case inlet/North Bay ___and /or its associated wetlands.
(Name of water area)

The project will _be__ within shorelines of statewide significance (RCW 20.58.030).
(Be/Not Be)

The project will be located within a _conservancy and natural shorefine _ designation.
(Environment)

The following master program provisions are applicable to the devejopment (State the master
pragram sections or page numbers and specifically reference applicable conditional use or
variance provisions); Atiached

Development pursuant to this permit shall be undertaken pursuant to the follmmng terms and

conditions: Aftached -

8D22-00 DOE
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The following master program provisions are applicable to this development

THE CONSERVANCY ENVIRONMENT
Definition and Purpcse
General Ragulations and Policies
Preferred Uses

20.76.020 Permits Required
20.20.010 Use Activity Regulations

Chaptar 20.24 Aquacultural Practices
20.24.010 Definitions
20.24.020 Guidelines for Reviewing Substantial Development Permits
20.24.030 Environment Regulations

Development pursuant to this permit shall be undertaken pursuant to the following terms and
conditions:

1. The Hearing Examiner has jurisdiction to consider and decide the Issues presented by
this request.

2. The applicant has established that the request for a shoreline substantial development
permit fo allow the commercial production of geoduck clams along the east shore of
Cass Inlet is consistent with both the Conservancy and Natural Shoreline
Environments of the SMP and also satisfies the Aqusculture Practices Element of the
SMP.

3. The applicant has also shown that the request satisfies all criteria in the SUR and WAGC
for the issuance of a substantial development parmit. Therefore, said permit should
issue subject to the following conditions:

1. The applicant shall obtain permits required, if necessary, by ather agencies with
jurisdiction, including, but not limited to, the U.S. Army Corps of Engineers and the
Washington State Departments of Eoology. Fish and Widlife, and Natural
Resources.

2. A Memorandum of Agreement shall be completed and recorded by the applicant
with the Pierce County Auditor. No work shall begin on-site until the recording of
the agreement.

3. The applicant shall comply with the Washington State Geoduck Growers
Environmental Code of Practice that was submitted with the application.

4. Construction or substantial prograss toward consfruction of a project for which a
permit has been granted pursuant to the Act must be undertaken within two (2)
years after the approval of the permit. Substantial progress toward construction
shall include, but not be limited to the letting of bids, making of confracts, purchase
of materials involved in development, but shall niot include development or uses
which are incansistent with the oriteria set forth in WAC 173-14-100. Provided, that
in determining the running of the itwo (2) year period hereof, there shall nat be
Included the time during which a development was not actually pursued by



08/22/07 14:06 FAX 206 826 0875 GORDONDERR LLP

construction and the tendency of Iitigation reasonably related thereto made it
reasonzble not to so pursus; provided further, that local govenmeant may, at its
discretion extend the itwo (2) year time period for a reasonabla time based on
factors, inciuding the inability to expeditiously obtain cther governmental permits
which are required prior to the commencement of construction.

It a project for which a permit has been granted pursuant to the Act has not been

completed within five (5) years after the approval of the permit by local government,

the local government that granted the permit shall, at the expiration of the five (5)

13!‘:‘u“ar period, review the pemmit, and upon a showing of goad cause, do either of the
owing:

1. Extend the pemmitforone (1) year;or - ,

2 Terminate the permit; provided that nothing herein shall preclude local
government fram Issuing Substantial Development Permits with a fixed
termination date of less than five (5) years.

@030/040
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THIS SECIION FOR DEPARTMENT OF ECOLOGY USE ORLY IN BEGARD TO A SUBSTANTIAL DEVELOPMENT
PERMIT WITHE A CONDITIONAL USE OR VARIANCE.

Date recelved by Department of Benlogy

Approved : - Demisd

Thiz substantial ﬁmrelopnamt. permit with conditicnal use/variance is approved by the
Department of Ecclogy pursuant to Chapter 90.58 RCW. Developmant shall be undertaken
pursuant to the feollowing additional terms and conditions:

Date Signatuvre of Awthorized Department of Ecology Official
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Pierce County

Department of Planning and Land Services CHUCK KLEEBERG
Dirwctar

2401 Soulh 35(h Street

Tacoma, Washinglon SB4D9-7450
{263) 798-7210 * FAX [253) 798-7425

May 9, 2007

Taylor Resources, Inc,
Atin: Diane Cooper
SE 130 Lynch Road
Shelton, WA 98584

RE: SD22-00 (Foss)
Dear Ms, Cooper

In & decision dated December 28, 2000, and effective January 9, 2001, the Pierce County
Hearing Examiner approved the above-referenced case for a geoduck aquaculture farm. Please
refersace Conditions 4 and 5 of that decision. Timelines were esteblished as to how many
years the farm may operate

Based on such, when d:d the fann sta:t operations and is it still in operation? Please provide
evidence.. Based on the answers, the farm may be operating. within the allowable timelines, If
so it is appropriate for-this departinent to-conduct a site inspection, It is also possible that the
farm may be operating outside the allowable timelines and may need to cease operations and/or
obtain necessary shoreline permits with associated environmental review.’

Kindly provide a response to me by May 24, 2007. Should you have any questions please
contact me at (253) 798-7423, fax (253) 798-7425, or email tv.booth@co pierce.wa.us,

d 'Smcexely,

1@»&@ v -

Senior Planner

c: Vicki Diamond, Current Planning Supervisor
Kathleen Larrabee, Resource Management Supemsur .
Adonais Clark, Senior Planner
Patricia Byers, Associate Planner
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2025 First Avenue, Suite 500

Goréon ue | | s i e Sk

Attorneys at Law 206-382-9540
206-626-067S =ax
www.buckgordon.com

June 24, 2007

Mr. Ty Booth

Senior Planner

Pierce County Planning & Land Services
2401 So. 35™ Street

Tacoma, WA 984Q9

RE: Shoreline Substantial Development Permit SD 2-00, Taylor Shellfish Farms

Dear Mr. Booth:

We represent Taylor Shellfish Farms (“Taylor") with regard to the above-referenced permit.

We have prepared this letter in response to your inquiry to Diane Cooper regarding the current
status of Taylor's geoduck farm on its Foss lease property (“the Foss farm."). This letter also
addresses several of the allegations in David Bricklin's June 15, 2007 letter to Vicki Dlamond

~ conceming SD 22-00.
I Conditions 4 and 5 of SD 22-00.

You have inquired as to when Taylor commenced operations on its Foss farm. Taylor began
constructing its geoduck farm on the Foss lease property in the summer of 2001, shortly after
SD 22-00 was granted. That commencement of construction occurred within the time period
established by Condition 4 of SD 22-00, which requires that "[cJonstruction or substantial
progress toward construction of a project for which a permit has been granted pursuant to the
Act must be undertaken within two (2) years after the approval of the permit.*

You have also inquired as to whether Taylor continues to operate its Foss farm. Taylor is
indeed continuing to operate its Foss farm, akhough Taylor has now completed construction of
its farm. Specifically, the boundaries of the Foss farm have been established, the farm has
been registered with the Washington Department of Fish and Wildlife, and, over the past six
years, Taylor has planted the entire farmable area with geoduck seed. The completion of the
construction of the farm occurred within the time period established in Condition 5 of SD 22-
00, which requires that project construction be completed within five years of permit issuance,

Based on the foregoing, the Foss farm is operating within the timeframes established in SD 22-
00. You indicated in your correspondence with Ms. Cooper that it is an appropriate time for
the Department to conduct a site visit. We invite you and other representatives of the
Department to the Foss farm for a site visit at your convenience. Please contact Ms. Cooper

directly to arrange logistics.

VAWIRTAVI NRVCASE INKFT SNV AOOITH § YFAR LETTER.042607.SWP.DOC
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Mr. Ty Booth -2- June 26, 2007

/A Response to Mr. Bricklin's claim that the Foss permit expired.?

In his June 15, 2007, letter, Mr. Bricklin argues that the Shoreline Substantial Development
Permit for the Foss farm has expired. Mr. Bricklin appears to interpret the language of
Condition 5 of SD 22-00 not as requiring that the Foss farm be fully established within five
years of permit issuance but as an absolute limitation on the length of the permit, /e. that SD
:22-00_expires in five years regardless of the status of the Farm. That interpretation is incorrect

for several reasons.

A. Under the permit language and applicable Shoreline Management Act
provisions, SD 22-00 has not expired.

Condition 5 in SD 22-00, the condition at issue here, provides as follows:

If a project for which a permit has been granted pursuant to the Act has not
been completed within five () years after the approval of the permit by local
government, the local government that granted the permit shall, at the
expiration of the five (5) year period, review the permit, and upon a showing of
good.cause, do either of the following:

1. Extend the permit for one (1) year; or

2. Terminate the permit, provided that nothing herein shall preclude
local government from issuing Substantial Development Permits
with a fixed termination date of less than five years.

This condition requires that the project for which SD 22-00 was granted — installation of a
geoduck farm on the Foss lease -- be completed within five years. As noted above, Taylor has

fulfilled that condition.

Condition 5 of SD 22-00 was not created whole cloth by the Hearing Examiner; that condition
is grounded in the provisions Shoreline Management Act itself. Reference to relevant portions
of the Act is therefore helpful in interpreting Condition 5. The statutory antecedent for
Condition 5 of SD 22-00 is found in RCW 90.58.143(3), which provides:

Authorization to conduct construction activities shall terminate five years after
the effective date of a substantial development permit. However, local
government may authorize a single extension for 3 peried not to exceed one
year based on reasonable factors . .

In reviewing whethet Taylor has completed “construction activities” at its Foss farm, it is useful
to review the definition of "construct.”" Construct means "build” or "to create.” Webster's //
New Riverside University Dictionary. Taylor built, or created, its Foss farm when it established

1 While not relevant to the issue at hand, Taylor must respond to Mr. Bricklin's claim that the
Foss farm is increasing erosion in the area. Mr. Bricklin offers no support for this allegation,

and we do not believe any exists. In fact, any erosion that is occurring on Mr. Bricklin's clients’
property is likely attributable to the significant clearing operations that Mr. Bricklin's cltents
recently engaged in, presumably to enlarge their view.

VAWORTAVI OMECASE (NI T SNAU ROOTH & YRAR § FTTER.062407.SWP.DOC



08/22/07 14:07 FAX 206 626 0675 GORDONDERR LLP @o37/040

Mr. Ty Booth -3- June 26, 2007

the corners of the farm area, planted the farm area with geoduck and registered the farm with
the Washington Department of Fish and Wildlife ("WDFW"). Indeed, at the outset of its
operations, Taylor notified relevant Native American Tribes that it intended to "create” a
shelifish farm on the Foss property. See Attachment 1, January 24, 2001 letter from William
Tayler to David Winfrey (" Please consider this letter our notification to you on the creation of
artificial shellfish beds.*) Under WDFW's regulations, the Foss farm is now an aquatic farm.
WAC 220-76-015 ("An aquatic farm is any facility or tract of land used for private, commercial
culture of aquatic products.”) Thus, Taylor's current cultivation activities on the Foss farm
constitute operating an existing, established farm, and those activities are not prohlblted by
Condition 5 of SD 22-00.

B. The Foss farm is not the type of ongoing mining or dredging activity that
requires a five year permit limitation.

We fully recognize that some ongoeing activities that are regulated as “development” under the
Shoreline Management Act are generally subject to time limitations in substantial development
permits. For example, substantial development permits for mines typically include a five-year
limitation. Substantial development permits for dredging activities are also often subject to
time limits. This is because mining and dredging are themselves included in the statute’s
definition of “development.” See RCW 90.58.030(3)(d). Thus, if mining or dredging activities
continue after five years, the mine or dredging area continues to expand and construction is
not "complete.” The Foss farm, by contrast, is now an established farm and, while farming
operations continue, the size of the farm area will not expand.

indeed, the Washington Attorney General recently opined that geoduck farming is dissimilar
from mining, dredging and other ongoing activities that are typically subject to a five-year
limitation in shoreline permits. See Washington Artorney General Opinion 1007 Ne. 1 at 8-10.
It would be contrary to the Attorney General's Opinion for the County to now determine that
the Foss farm is subject to a five-year permit limitation because it involves "dredging® or
"mining" activities that may be subject 1o such a time limit.

The Attorney General found that gecduck farming is only regulated “development” under the
Shoreline Management Act when the project itself (i e. the farm), based on the equipment used
and the public use of the area, interferes with the normal public use of surface waters. /d. at 8.
The Act does not place a five-year time limit on projects that are "development" because they
interfere with the public use of surface waters; indeed, the Act expressly recognizes that such
projects may be permanent. RCW 90.58.030(3)(d) (defining as develspment “any project of a
permanent or temporary nature which interferes with the normal public use of surface waters. .
" (Emphasis added.))

An analogy is useful. When local governments grant shoreline substantial development
permits for docks (which often interfere with the normal public use of surface waters), the
permit itself typically does not expire. That is true even though ongoing activities may be
oceurring at the dock (boat moorage, swimming, or, in the case of commercial docks, barge
loading activities, etc.) Thus, the dock itself, along with the associated activities, is permitted
to continue in place so long as construction was completed within the timeframe provided in
the Act. Similarly, with respect to the Foss farm, having completed the construction of the
Farm within the time period provided in the Act (and the permit), the farm is permitted to

VAMMOAT AVI MDA ACE ML BT SMBM ACNTTN § YIFAR { RTTER.062407.5WPDOC
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Mr. Ty Booth -4- - June 26, 2007

remain in place, and Taylor is permitted to continue the farming activities associated with the
farm,

We also recognize that, in some instances, even where a five-year expiration is not required by
the Shoreline Management Act, local governments have placed time limitations on certain
projects as a means of addressing potential environmental impacts. However, when local
governments set such an expiration period, they do so clearly and explicitly See, e.g.,
Washington State Ferries v. City of Fdmonds and Dept of Ecology, SHB Ne. 03-013, 2003 WL
22476216 (Order Granting Summary Judgment and Dismissal, 2003} (shoreline permit for ferry
terminal improvements provides “the use of the subject site for the development approved
under this permit shall expire five years from the date the application is finally approved by the
City. . .."); Puget Sound Mussels, Inc. v. Kitsap County, SHB 90-59, 1991 WL 55611 (Order
Grantmg Partial Summary Judgment, 1991) (conditioning a salmon net pen permiton a
requirement *[t}hat the shoreline substantial development permit shall expire five years from
issuance. A new permit shall be required to continue operations.®) Condition 5 of SD 22-00
contains no such explicit expiration provision. Rather, as discussed in detail above, the more
reasonable interpretation of that condition is that it requires, pursuant to the Shoreline
Management Act's statutory language, construction of the farm be completed within five years
of permit issuance. Taylor has satisfied that condition.

c A five-year pefmit limitation would render geoduck farming impossible.

Geoduck cultivation operations occur on a four-to-six-year crop cycle. That means geoduck
clams are harvested from four to six years after they are planted, with the last of the ¢crop being
harvested in year six. Because it typically takes six years to fully harvest a geoduck crop,
geoduck farmers generally cannot harvest even a single crop cycle within five years of
commencing operations.

In addition, geoduck farms typically contain more than a single crop cycle. That is because
geoduck farms, particularly farms the size of the Foss farm, cannot be completely planted in a
single year. On the Foss farm, approximately 1/6 of the farm area was planted in 2001,
another 1/6 planted in 2002, another 1/6 in 2003, and so forth. Then, when the mature
geoduck are harvested from a portion of a farm, the harvested area is typically replanted with a
new crop. The County was fully aware, and made the Hearing Examiner aware, that Taylor's
proposed Fass farm involved the repeated planting and harvesting of geoduck from the farm
property. See December 28, 2000, Hearing Examiner Decision at 2 (Comments of Ty Booth,
County Planning Division staff: “They will plant four baby clams in PVC pipes and five years
hence will harvest the clams with water jets and sell them in Asia. They will then repeat the
process.")

These geoduck farming practices would be completely impossible if permits for geoduck farms
expired in five years. Thus, interpreting Condition 5 of SD 22-00 as a five-year term limit for
the Foss permit would render impossible the project that the permit ostensibly allows. Such a
result is not only illogical, it would be contrary to state and local shoreline guidelines. The
Department of Ecology's shoreline guidelines make clear that aquaculture is an activity of
statewide interest and is a preferred use of shoreline areas. WAC 173-26-241(3)(b). Pierce
County's shoreline regulations are in accord. Pierce County Code Section 20.24.020(A)(1)
("The use of shoreline areas for aquaculture shall be encouraged for the production of
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commedities for human consumption and utilization.”) The Shorelines Hearings Board has
made clear that any condition that makes it impossible to use shoreline areas for a preferred
shoreline use is contrary to the Shoreline Management Act. See, e.g., Sperry Ocean Dack v.
City of Tacoma, SHB Nos. 89-4 and 89-7, 1990 WL 151757 (Final Findings of Fact, Conclusions

of Law and Order, 1990).

The only interpretation of Condition 5 that does not result in SD 22-00 essentially prohibiting
geoduck farming is to interpret Condition 5 as requmng that Taylor's Foss farm be fully
established no later than five years from permit issuance. That interpretation is consistent with
the Shoreline Management Act, it is how Pierce County has interpreted Condition 5 to date,
and it is the interpretation the County should continue to embrace.

M. - Conclusion.

Since applying for its permit for the Foss farm, Taylor's employees have engaged County staff
in numerous discussions relating to the farm. From these discussions, as well as various
materials provided by Taylor with its application, it has been clear to all involved that Taylor is
continuing to harvest and replant its Foss farm. Staff has confirmed on several occasions over
the years that it interprets the permit for the Fass farm to be in place so long as Taylor
continues farming that area. Taylor has now invested, quite literally, millions of dollars in
geoduck seed based on its understanding that SD 22-00 remains in effect. A change in the
County's interpretation of the permit conditions at this late date would cause significant
damage to Taylor.

It also bears emphasizing that Taylor does not believe that its Foss farm constitutes
"development" under the Shoreline Management Act. Because of the farm's location and the
manner in which the activities on the farm are conducted, the farm does not interfere with the
public use of surface waters. Taylor nevertheless pursued (and obtained) a substantial
development permit from Pierce County for the Foss farm, in deference to Pierce County's
Master Program. If Pierce County re-interprets the conditians in SD 22-00 to render ongoing
gecduck farming activities impaossible, Taylor will be left with no altemnative but to contest the
applicability of the County's substantial development permit to the Foss farm.

Based on the foregoing, we request that the County reject any suggestion that Taylor's permit
has expired.

Very truly yours,

Samuel W\[lauc

SWP:TAD

Attachment

cc: Jill Guemnsey
Vieki Diamond
Client
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January 24, 2001

Mr. David Winfrey
Puyallup Tribe

£324 Pioneer Way East
Puyallup, Washingron 98371

Subject: Creation of Artificial Shellfish Beds
Dear Mr, Winfrey: -~

Please consider this lerter our natification o you on the creation of artificial shefifish beds. This
notification procedure follows the direction outlined in the Implementation of Shellfish Provisa,
CV 9213, Sub-proce=ding No. 89-3, Section §.3.

The locarion of the beds and species cultivated is as follows:
Descripdon Species

North Bay Parmership " Geoduck
Second Class tidelands

Partions of Section 8,9,16

Township 20 North, ’

Range | West, W.M.,

Pierce County

According to our survey and in our opinion. there is not a natural shellfish bed at this site. A
copy of the survey information is antached. A copy of the survey information is attached. Please
contact Dave Robertson at this office if you would like an on-site visit. According to the
Implementation Order, you will notify us within fifteen days of receipt of this letter if you object
1o our determination. '

Sincerely. . .

. _ /(-—-‘ :
\/\J_,JL... ) pL‘aLV‘Y(_
William J. Taylor
Taylor Shellfish Farms

TAYLOR SHELLPISH CO. * TATYLOR RESOURCES (NC. * TAVLOR TIMEHER INVESTMENT CO., * TATYLOR AERSTAURANTS INC,
» " BE 110 LYNCH ROAD SHELTON, WA 93584 PHONE 38D 426 6173 PAX 360 417 01127
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208-382-9540
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s GordonOemeom ATTORNEYS AT LAW

- - FACSIMILE TRANSMITTAL
August 22, 2007
To: - Company: Telephone: Fax:
Mr. Terrence F. Pierce County Hearing (253) 272-2206 (253) 2726439
McCarthy Examiner
Ms. Jill Guemsey Pierce County Prosecuting (253) 798-6732 (253) 798-6713
: Attorney
Mr. David A. Bricklin Brickiin Newman Doid, LLP (206) 264-8600 (208) 264-9300
Mr. Ty Booth Pierce County - PALS -
Senior Planner (253) 798-7425

From: Samuel W. Plauché Number of Pages: 40

If you did not receive all copies, or if any are not
legibie, please call Term at (208) 382-9540

Regarding: Taylor Shelffish Farms - Foss Farm

We are transmitting the following:

Letter dated 08/22/07, with attachments. Hard copies are following in the mail.

Comments:

THIS FACSIMILE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHOM IT IS ADDRESSED AND MAY |
CONTAIN CONFIDENTIAL, PRIVILEGED INFORMATION. IF THE READER OF THIS COVER PAGE 1S NOT THE ADDRESSEE,
PLEASE BE ADVISED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS FACSIMILE IS STRICTLY PROHIBITED. IF
YOU RECEIVE THIS COMMUNICATION IN ERROR, PLEASE CALL IMMEDIATELY AT (205) 382-8540 AND RETURN THIS FACSIMILE
TO GORDONDERR AT THE ABOVE ADDRESS BY MAIL. THANK YOU.

te Emsecimiman s . MEI AL AARART FRENT A



