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R1:  Administralive Determination, SD22-00
Taylor Shellfish (Foss Property)

Dear Ms, Cooper;

As you know an issuc has arisen regarding your Shorcline Substantial Development Permit
(SSHPY to cultivate the intertidal zone of private lidelands for the commercial production of
geoduck clams along the east side of Case Inlet/North Bay, comnmonly known as the Foss
Property, $122-00. This permit was approved by the Hearing Examiner on December 28,
2000. No appeals were filed.

The present issue involves whether the permit has expired. Planning and Land Scrvices has
revicwed this matter and concludes that the permit was issucd for five years, and that i onc-
year extension was granted, thereby extending the life of the permit 10 six years. Accordingly,
the permit has expired and further work at the site will require application for and approval of'a
new shoreline substantinl development permit (SSDP).

Our position is based upon Revised Code of Washington (RCW) 90.58.143, Washington
Adnministrative Code (WAC) 173-27-090, Pierce County Code (PCC) 20.76.030, the Tleuring
[ixaminer’s December 28, 2000, decision, 2007 Attorney General’s Opinion (AGO) No. 1, and
the Court of Appeals decision in Washington Shell Fish, Inc. v. Pierce Connily, 132 Wn. App.
239 (2006), as sct forth below, In addition, we have reviewed the letter from Samuel W.
Plauche at Gordon Derr, LIP, dated June 26, 2007.

I. RCW 90.58.143,

RCW 90.58.143(1) sets forth time requirements for SSDPs and other shorcline permits,
Subscetion 1 provides that these time requirements apply 10 all shorcline pennits and that upon
a finding of good cause; local governments may adopt different time limits from those sct forth
in this statute:
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(1) ‘The time requirements of this seclion shall apply to all substantial
development pennits and to any development authorized pursuant to a variance or

~vonditional use perinit authorized under this chapter. Upon a finding of good
causc, based on the requircments and circumstances of the project proposed and
consistent with the policy and provisions of the master propram and this chapter,
local government may adopt different timc limits from those set forih in
subiscctions (2) and (3) of (his section as a part of action on a substantial
development pennil.

Subsuction 2 of RCW 90.58.143 requires that construction activity or, where no
constiuction aclivities are involved, the usc or activity shall be commenced within two ycars of
the effective date of n SSDP. A onc-year extension of thc commencement date may be
approved.

Subscction 3 provides that authorization for construction activities shall torminate five
years afler the elfective dale of the SSDP, with a possible one year extension:

(3) Authorization to conduct construction activitics shall tcrminate five years
alter the cffective date of a substantial development permit.  However, local
govemment may authorize a single extension for a period not to execed onc year
based on reasonable factors, if a request for extension has been filed before the
expiration datc and notice of the proposed cxtension is given 1o parlies of record
and to the depariment. [Fmphasis added.]

Subsection 4 adilresses 1ho effective date of SSDPs in light of appeals, cic. Of note is
that part of this section which provides that the time periods for commencing the construction or
aclivity, and the five ycar period in subsection (3) do not run where other governmental
permits/approvals are required:

(4) The effeetive datc of a substantial development permit shall be the date of
filing as provided in RCW 90.58.140(6). The permit time periods in Subsections
(2) andl (3) of this section do not include the time during which a usc or activity
was not actunlly pursued, duc to the pendency of administrative appeals or legal
actions, or due (o the need to oblain any other government permits and approvals
for the development that authorize (he development 10 proceed, including all
reasonably relaled administrative or legal actions on any such permits or
approvals.

i WAC 173-27-690.

WAC 173-27-090 parallels RCW 90.58.143. WAC 173-27-090 Subscctions 1-4 appear
10 by identical 1o Subscctions 1-4 in RCW 90,58.143, except that WAC 173-27-090(3) relers to
conducting “development” activities, as opposed to “construction” activitics.

P. 03



AUG-10-2007 FRI 01:18 PN FAX NO.

"(aylor Shellfish, [ne,
Adminisirative Decision
Aungust 8, 2007

Page 3

1. PCC 20.76.030.

“PCC 20.76.030.G sets forth time limitations for SSTPs as well as other shoreline pennits
(shoreline condilional use permits, shorcline variances, ele.). Subsection G.2 requircs that
"constiuction or substautial progress toward construction of a project shall be commenced or,
where no construction is involved, the usc or activity shall bc commenced within two years of
the clfective datc of a permit." This subsection gocs on to allow the llearing Bxaminer to
authorize a sinple one-year extension, :

,ikc. WAC 173-27-090(3) subscction G.3 states that "[aJuthorization to conduct
developinent activities shall terminate five years afler the cffective date of a permit.  The
Bxaminer may authorize 4 single, onc-year extension as sct forth in Subsection 2, above." Qther
subscetions in G address the date of filing, the eflect of appeals and litigation, revisions, cte.

V. 2007 AGO No. 1.

In January of this year the Attorney General issued an opinion (2007 AGO No. 1)
regarding the need for SSDP’s for geoduck planting, growing and harvesting activities. Although
the opinion did not address the time limitation for SSDPs, the opinion is helpful in that it
discusses the activity itsclf,

In this opinion thc Attorney C:cneral questioncd whether geoduck farming is, in and of
jtself, a “development™ undor the SMA.' The Atlomey General concludes that peoduck tube
aquaculture docs not nccessarily fall within the definition of “development,”

Therefore, although hypothctically a project may interfere with use of surface waters, we
conclude that the SMA addresses permitting of actual "projects” and involves a concrete
examination of whether the project interferes with normal public use of surfacc waters.
‘Ibe Washington Shell Fish case illustrates this approach by cxamining the facts of a
particular project. Accordingly, we conclude that whether a particular geoduck farm
interferes with normal public use of Taylor Shellfish, Inc. surface waters will depend on
the facts, which should be dctc:mmud by local government when deciding if a permit is
required. Sec RCW 90.58.140(1).2

-

TROW 90.58. 030(3 Xd) dl., incs "development” Lo tihean: a use consisting of the construction or exterior alleration of
struciares; deedging, drilling: dumping: {illing; removal of any sund, gravel, or mincrals; bulkheading; driving of
piling; placing ol obshiuctions; or any project of 4 permancnt or temparary nature which interferes wnlh the normial
lz;mhlu. use of the surface of ihe waters overlying lands subject 1o this chapler at any state of water level[.)

The Autorney General also states that geoduck tubcs do not fall within the ordinary meaning of the word
“strnetures” roferied o in the definition of “development.” 1f tubes are not “structures,” then placing thein does not
appeir 10 anount 1o “consteuction.”

P. 04
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\'8 Washington Sholl Figh, Inc. v, Pierce County, Court of Appeals Decision.?

" As noted in the AGO, the Court of Appeals recently interpreted Pierce County’s shoreline
repulations with respeet to geoduck activities in Washington Shell Fish, Inc.(WST) v. Picrce
Costnty, 132 Wn. App. 239 (2006). A brief recap of that decision may be helpful. In this casc,
Washington Shell Fish (WSF) leased County Park properly (tidelands) at the Purdy Spit as well
ns otlicr nearby privately owned tidelands.  Afier receiving numerous complaints about WSE's
hiarvesting and agquaculture activitics, PALS issucd Ceasc und Desist (C&D) orders applicable (o
all 11 leased propertics, requiring WSF to stop its geoduck operations because they did not bave
S8NPs. WSE appealed the C&D orders and the Hearing Examiner upheld the C&D orders.
WSF filed a judicial appenl (LUPA) and the Picrce County Superior Court upheld the
Lixaminer’s decision, WSI appealed 1o the Court of Appeals.

WSI¥ argued before the Court of Appeals that it was not required to obtain a SSDY before
engaging in geoduck planting and harvesting on leased shorelines because such activitics are not
“development.”  The Court of Appeals disagreed:

In these ways, WSE's activities prevented the gencral public from using
certain arcas of the water: (1) WSK's geoduck planting and harvesting equipment
posed a safety risk to the public; and (2) WSF's aclivitics and fixed objects
oceupicd shoreline water, thereby excluding others. The testimony and cxhibits
provided substantial cvidence 1o support the hearing examiner's finding that
WSIMs geoduck uctivities interfered with the normal public use of the surface
water, Thereflore, under PCC 20,76.030, WSE enpaged in “development” when it
harvesied and planted geoducks on the lcased properties.

WSF also argues that it merely disrupted, but did not remove, sand when it
used water jels 10 harvest geoducks, But the hearing examiner did not expressly
address WSH's sand removal; rather, he based his decision on WSF's interference
with the public's use of the surface water, Interfering with public use of the
surface water is a sufficient pround, standing alonc, 1o support the hearing
examiner’s findings and the ccase and desist orders as they relate to geoduck
planting and harvesting, Thus, we do not address whelher disrupting sand
provides a separate busis for requiring a substantial devclopment permit under
Pierce County's shoreline regulations,

The Court of Appeals further found that the activitics involving the
havesting and planting of geoducks constituled “substantial” development:

} A petition for review of this ease is pending before the Washington Supreme Cowrt.
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WSE odmitted engaging in both planting cultivated geoducks and
__harvesting wild geaducks on the leased lands (oxcept for the Tellefson and Ohlson
" properties). Nuvither activity is exempt from substantial development permit
requirements wnder PCC 20,24.030: IHarvesting activities are subject to PCC
20.24,030(A), and planting activilics are subject to PCC 20.24.030(B) through
(D). Because WSI's geoduck activitics constituted substanijal developments,
WSF had 1o apply for and to obtain the rcqumd permits before planting or
harvesting geoducks.

Washington Shell Fish, Inc. v, Pierce County, 132 Wn. App. at 250 - 253,
VI.  Taylor Shellfish’s Position.

Lt the case at hand, 2 SSDP was issued on December 28, 2000. More than six years have passed
since the pernit was issued. In bis June 26, 2007, letter, Samuel W. Plauche, Taylor Shelllish’s
allorney, argucs that Condlition 5 of the Examiner’s decision requires that the approved project
be completed within five years, with an option for a onc-year extension; and that they have met
condition 5 by building/creating/installing the Foss geoduck fiurm within five years. Mr. Plauche
further argucs that they do not nced a SSDP for continucd geoduck farming under the criteria set
forth in the AGQ discussed above,

Taylor Shellfish describes the process by which it constructed the gcoduck farm as cstablishing
the boundaries of the Foss farm, registering it with the WDEW, and planting the ontirc farmable
arca with geoduck seed, Although not specifically mentioned, the actual construction appears 1o
refer to the installation of 'VC tubes and netting.  While Taylor Shellfish considers such
nctivities to be “construction™ of striclurcs as required by RCW 90.58.143(3), the Atlomney
General Opinion referenced above appears to be to the contrary.  (“Geoduck tubes do not [all
within the meaning of the word “structures’ referred to in the definition of development.)

Regardless of whether the installation of geoduck tubes constitutes “structures” and/or
“construction”, WAC 173-27-090(3) and PCC 20.76.030.G(3) limit “development” aclivilics to a
five year period. Since the Washington Shell Fish casc delermined geoduck aquacullurc falls
within the definition of “development,” the SSDP approved for this geoduck farm is limited 1o o
{tve-ycar period.

‘Taylor Shelllish also aigucs that even if a SSDP was required to establish the operation, they do
not need a SSDP for continued operation based upon the criteria set forth in the Attorney General
Opinion.
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'The Planning and Land Services Department disagrees with ‘Taylor Shellfish’s interpretation of
the IWashington Sheil Fish Court of Appcals decision. The decision was not limited to public
lands. ~The Courl of Appeals qpc.clhcally upheld the requirement for SSDPs on public and
private tidelends based upon the wording in Pierce County’s shorcline regulations. In the present
case, the activitics of Taylor Shellfish are similar 1o the activitics of Washington Shell Fish. It is
this aclivity that nceessitates the SSDP, both in 2000 and now.

In conclusion, under applicable provisions of the PCC shoreline regulations, Taylor Shellfish
was properly required 1o obtain a SSDI in 2000 for its activitics at the Foss property, The pcrmit
that ‘Taylor obtained in 2000 cxpircd pursuant to the applicable RCW, WAC, PCC provisions
und learing Lixaminer decision, To continuc operation of its geoduck farm at this location,
Taylor must obtain a new SSDP from the Hearing Examincr.

In accordance with PCC 1.22, Appeals of Administrative Decisions to the Examiner, any person
aggrieved or aflected by nay decision of an administrative official may file a notice of appeal. A
notice of appeal, together with the appropriate appeal fee, shall be filed within 14 days of the
date of an Administrative Qfficial’s decision, at the Public Services Building, 2401 So. 351h
Streel, ‘Tacoma, Washington,

Smuucly, /
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